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Mary R. O’Grady, 011434 
OSBORN MALEDON, P.A. 
2929 N. Central Avenue, Suite 2100 
Phoenix, Arizona  85012-2793 
(602) 640-9000 
mogrady@omlaw.com 

 

BEFORE THE ARIZONA CITIZENS CLEAN ELECTIONS COMMISSION 

 
 
In the Matter of  
 
Legacy Foundation Action Fund 
 
  
 

 
 
OAH No. 15F-001-CCE 
 
MOTION TO ACCEPT, REJECT OR 
MODIFY THE ADMINISTRATIVE LAW 
JUDGE’S DECISION 
 
 

Pursuant to A.R.S. § 41-1092.08(B), undersigned counsel requests that the 

Arizona Citizens Clean Elections Commission (“Commission”) accept, reject or 

modify the Administrative Law Judge’s decision (“Decision”) in the Legacy 

Foundation Action Fund (“LFAF”) case (OAH No. 15F-001-CCE) as described 

below.  For the Commission’s convenience, attached to this motion is a draft final 

administrative order that incorporates the recommendations described herein.   

1.  Recommend that the Commission accept the Decision’s Findings of 

Fact 1through 44 and insert a clarifying footnote.  

Explanation:  The Decision’s Findings of Fact are from the joint stipulated 

facts and exhibits submitted by the parties.  Although the Decision references attached 

exhibits, those exhibits are attached to the Findings of Fact, not to the Decision.  This 

could be clarified in a footnote in the final administrative decision.   

2.  Recommend that the Commission modify the Decision by adding the 

following Finding of Fact:  
 

Nothing in the record establishes that the substance of the advertisement 
relates to decisions then pending before Scott Smith as Mayor of Mesa 
or as President of the Conference of Mayors.  The policies of the 

mailto:mogrady@omlaw.com
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Conference of Mayors highlighted in the video relate largely to actions 
that had nothing to do with Mr. Smith’s leadership of the Conference.   

 

Explanation:  The factual record does not establish any connection between 

the advertisement and a policy decision pending before the City of Mesa or the 

Conference of Mayors.  Further, the materials from the Conference of Mayors 

submitted in Exhibit 11 of Joint Exhibit 21 (and included in the January 29, 2015 

supplemental filing) show that only one of the Conference positions identified in the 

advertisement was issued in Smith’s name, and that occurred in 2009.  The others 

involve resolutions apparently adopted by the Conference at meetings in 2010 and 

2012 or are based upon 2013 Press Releases featuring an entirely different Mayoral 

Conference President, Michael Nutter of Philadelphia. 

3.  Recommend that the Commission accept the Decision’s Excerpts from 

Applicable Statutes and Rule.  

4.  Recommend that the Commission accept Conclusions of Law ¶ 1 

through ¶13.  

5.  Recommend that the Commission add the following case law 

description of the preponderance of evidence standard: 

“The preponderance of the evidence standard requires that the fact-finder 

determine whether a fact sought to be proved is more probable than not.”  Kent K. v. 

Bobby M., 210 Ariz. 279, 284 ¶ 25, 110 P.3d 1013, 1018 (2005) (citing Black’s Law 

Dictionary 1201 (7th ed. 1999)); see also, e.g., Pima Cnty. v. Pima Cnty. Law 

Enforcement Merit Sys. Council, 211 Ariz. 224, 228 ¶ 21, 119 P.3d 1027, 1031 (2005) 

(equating “preponderance of the evidence” standard with requiring facts to be found 

“more likely than not to be true”).   

6.  Recommend that the Commission reject Conclusions of Law ¶ 14 

through ¶16 and Conclusion ¶ 22 – Express Advocacy. 
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Explanation:  Paragraphs 14 through 16 and 22 include the Decision’s 

analysis of whether the advertisement is “express advocacy.”  The Commission 

should reject the Decision’s conclusion that the Commission failed to establish that 

the advertisement at issue in this enforcement was express advocacy.   

To be “express advocacy” an advertisement must involve a  
general public communication . . . targeted to the electorate of that 
candidate(s) that in context can have no reasonable meaning other than 
to advocate the election or defeat of the candidate(s), as evidenced by 
factors such as the presentation of the candidate(s) in a favorable or 
unfavorable light, the targeting, placement or timing of the 
communication or the inclusion of statements of the candidate(s) or 
opponents.   

A.R.S.§16-901.01(A)(2). 

The Decision identifies several factors that led it to conclude that the 

advertisement “can reasonably be[] seen as permissible issue advocacy.”  This 

analysis is incorrect for two reasons.  First, it does not apply the statutory framework 

established in A.R.S. §16-901.01(A)(2).  Second, and more fundamentally, it 

misstates the issue by referring to “permissible issue advocacy.”  All issue advocacy 

is permissible, just as all express advocacy through independent expenditures is 

permissible.  The only issue in this case is whether the disclosure requirements for 

independent expenditures prescribed in A.R.S. §§ 16-941(D) and -958 of the Clean 

Elections Act apply to the advertisement at issue in the case.   

The Decision’s analysis also does not support the conclusion that the 

advertisement was not express advocacy.  The Decision’s analysis of express 

advocacy consists of the following list: 

the content of the communications; that they were aired at a time in 
which Mr. Smith was still the mayor of Mesa and the President of the 
Conference; although Mr. Smith had announced his intention to resign, 
he was under no legal obligation to do so and the Subject 
Advertisements were aired before the “window” in which candidates’ 
nominations were due at the Secretary of State’s Office; they were aired 
about four and one-half months before early voting started in the 
Republic primary and about five and one-half months before the 
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election itself; and voting in the Republican primary was not limited to 
registered Republicans.   

Decision ¶ 16.  

This Decision’s list fails to address all of the statutory factors and does not 

address the critical issue of whether “in context” the advertisement’s only reasonable 

meaning is to advocate for the defeat of Scott Smith in the Republican primary.  The 

Decision never offers an alternative reasonable meaning for this television 

advertisement that ran shortly before Smith’s resignation as Mesa’s mayor.  In 

addition, the Decision’s statement that Mr. Smith was under no legal obligation to 

resign as mayor is misleading.  Once Smith filed his nomination petitions for the 

office of governor (which had to be filed between April 28 and May 28, 2014), he was 

obligated to resign as mayor pursuant to A.R.S. § 38-296 because he was not in his 

final year of his term as Mesa’s mayor. The advertisements ran from March 31, 2014 

to April 14, 2014, and Scott Smith resigned as Mayor on April 15, 2014.  Finally, the 

fact that Republicans as well as people who have not designated a party preference or 

are members of a party that is not represented on the ballot may vote in the 

Republican primary does not tip the scale one way or the other in the analysis of 

whether the advertisement is an independent expenditure subject to the Clean Election 

Act’s disclosure requirements.   

The Commission should reject the Decision’s analysis of express advocacy and 

instead conclude that in context the advertisement’s only reasonable meaning is to 

advocate for the defeat of Scott Smith in the 2014 Republican primary for Governor.  

The advertisement (Exhibit 6 in the record in the administrative proceeding) places 

Scott Smith in an unfavorable light as a candidate for the Republican nomination for 

Governor of Arizona.  The advertisement’s text, video, and voice over informed 

voters in the metro-Phoenix area that Smith was closely associated with President 

Barack Obama, a democrat, and several of his policy positions.  For example, the 

advertisement opens by referring to Smith as “Obama’s favorite mayor”: 
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Screenshot of LFAF Advertisement (Ex. 6) at :02.  

Throughout, the ad presents both men in a series of mocking illustrations, and 

links Smith with several generic policy issues linked to the Obama administration, 

including “Obamacare,” limits on gun rights, environmental regulations, and 

“Obama’s tax & spend proposals.”  A few additional examples from the 

advertisement are below:   

 

Screenshot of LFAF Advertisement at :08. 
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Screenshot of LFAF Advertisement at :21. 

The theoretical alternative explanations that this advertisement was intended to 

advocate to change Smith’s conduct as a leader of the Conference of Mayors or as 

Mesa’s mayor are unreasonable.  Mr. Smith had announced his candidacy for 

governor and his impending resignation a few months before the advertisement was 

aired.  In context, the only reasonable meaning for the advertisement is to advocate 

for Smith’s defeat, as set forth in the Commission’s November 28, 2014 order.   

For these reasons, the Commission should reject the Decision’s Conclusions of 

Law concerning express advocacy and modify the Decision to conclude that the 

advertisement is express advocacy and, as a result, is an independent expenditure 

subject to the reporting requirements in A.R.S. §§ 16-941(D) and -958.   

7.  Recommend that the Commission modify Conclusion of Law ¶ 17 to 

correct the spelling of “described.” 

8.  Recommend that the Commission reject Conclusions of Law ¶ 18 

through ¶ 21 and Conclusion ¶23 – Civil Penalties. 

These paragraphs address the validity of the Commission’s order imposing 

civil penalties against LFAF for failing to file an independent expenditure report.  It is 
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important to reject the Decision’s analysis in Paragraphs 18 through 21 and its 

conclusion in ¶ 23 to maintain the Commission’s authority to impose penalties upon 

those who violate the reporting requirements for independent expenditures.   

The Decision concludes in ¶ 23 that the Commission’s order imposing 

penalties is not proper because “the candidate on whose behalf the expenditure was 

made and that candidate’s campaign account” are not jointly and severally responsible 

for the penalties.  The Decision’s reasoning would have the effect of either removing 

all Commission authority to impose civil penalties for violating the reporting 

requirements for independent expenditures or requiring that candidates and candidate 

committees that, by definition, had nothing to do with the violation be jointly and 

severally liable for any civil penalty.  Either reading leads to absurd and potentially 

unconstitutional consequences that undermine the Clean Elections Act and its rule 

(R20-109(F)(3)) governing penalties for violations of independent expenditure 

reporting requirements.     

Instead, the Commission’s final administrative decision should conclude that 

the Commission has the authority to impose civil penalties prescribed by A.R.S. § 16-

942(B) and Arizona Administrative Code Rule R2-20-109(F)(3) for violations of the 

independent expenditure reporting requirements.  Further, it should note that the 

provision in A.R.S. § 16-942(B) imposing joint and several liability on a candidate 

and candidate campaign committee for civil penalties does not apply here because no 

candidate or candidate campaign committee was involved in any way with the 

reporting violation.   

9.  Recommend that the Commission Reject the Conclusion in ¶ 24 and the 

Decision’s Order. 

Explanation:  The conclusion in ¶ 24 and the Decision’s order sustain LFAF’s 

appeal and rescind the civil penalty against LFAF.  Based on the explanation for 

rejecting the Decision’s analysis of express advocacy and the civil penalty, this 
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conclusion and order should be rejected.  The Order should instead affirm the 

Commission’s November 28, 2014 Order.   

Conclusion 

Pursuant to A.R.S. § 41-1092.08(B), the Commission has the authority to 

“accept, reject or modify” all or part of the Decision in this matter.  The above 

recommendations attempt to assure that the Commission’s final administrative 

decision complies with the law governing the Commission’s enforcement authority 

and responsibilities.   

Dated this 20th day of March, 2015. 
 
 OSBORN MALEDON, PA 

 
By /s/ Mary O’Grady  
 Mary O’Grady* 
 2929 N. Central Avenue, Suite 2100 
 Phoenix, Arizona  85012-2793 
 
 

 
 
*Served as counsel for the Commission in the proceeding before the Office of 
Administrative Hearings and in the proceedings before LFAF’s administrative appeal.  
An attorney who did not previously represent or advise the Commission on this matter 
will provide the Commission independent advice with regard to the Commission’s 
decision regarding whether to accept, reject or modify the Administrative Law 
Judge’s decision. 
 
 
COPY of the foregoing electronically mailed 
this 20th day of March, 2015, to: 
 
Arizona Citizens Clean Elections Commission 
c/o Thomas Collins 
Executive Director 
1616 W. Adams, Suite 110 
Phoenix, AZ 85007 
 
Brian Bergin, Esq. 
Bergin, Frakes, Smalley & Oberholtzer 
4455 E. Camelback Road, Suite A-205 
Phoenix, AZ  85018 
bbergin@bfsolaw.com 
 
 
 

mailto:bbergin@bfsolaw.com
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Jason Torchinsky, Esq. 
Holtzman Vogel Josefiak PLLC 
45 N. Hill Drive, Suite 100 
Warrenton, VA  20186 
jtorchinshy@hvjlaw.com 
 
Attorneys for Legacy Foundation Action Fund 
 
 
 
/s/ Peggy L. Nieto  
5977066 

 

mailto:jtorchinshy@hvjlaw.com
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DRAFT FINAL ADMINISTRATIVE ORDER

5976242v1

ARIZONA CITIZENS CLEAN ELECTIONS COMMISSION

CAMPAIGN FINANCE ENFORCEMENT PROCEEDING

IN THE MATTER OF

LEGACY FOUNDATION ACTION
FUND

)
)
)
)
)
)
)
)
)
)
)

No. 15F-001-CCE

Final Administrative Decision

(Rejecting Recommendation of 
Administrative Law Judge Decision
in Office of Administrative
Hearings Case 15F-001-CCE dated
March 4, 2015 and Affirming Clean
Elections Commission Order Dated
November 28, 2014)

On March 4, 2015, Administrative Law Judge Thomas Shedden (“the ALJ”) 

issued his decision (“the Decision”) in Arizona Office of Administrative Hearings

Case 15F-001-CCE. The Decision sustains the Legacy Foundation Action Fund’s

(“LFAF’s”) appeal of the Citizen Clean Elections Commission’s (“Commission’s”)

order issued November 28, 2014 (“the Order” or “the November 28 Order”) and 

rescinds the civil penalty imposed in the Order.  The Commission has reviewed the

Decision and relevant portions of the record in this matter.  The Decision is attached

and incorporated herein by reference.

Pursuant to A.R.S. § 41-1092.08(B), the Commission accepts the Decision’s

Findings of Fact 1 through 44 and Excerpts from Applicable Statutes and Rule.1  The 

Commission also accepts the Decision’s Conclusions of Law 1 through 13 but rejects

1 The Commission notes that the exhibits referenced in the Findings of Fact are not attached
to the Decision but correspond to Exhibits submitted by parties in the administrative
proceeding.
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Conclusions of Law 14through 24.  Finally, the Commission rejects the Decision’s

recommended order.

THE PREPONDERANCE OF EVIDENCE STANDARD

“The preponderance of the evidence standard requires that the fact-finder

determine whether a fact sought to be proved is more probable than not.” Kent K. v. 

Bobby M., 210 Ariz. 279, 284, ¶ 25, 110 P.3d 1013, 1018 (2005) (citing Black’s Law

Dictionary 1201 (7th ed. 1999)); see also, e.g., Pima Cnty. v. Pima Cnty. Law 

Enforcement Merit Sys. Council, 211 Ariz. 224, 228, ¶ 21, 119 P.3d 1027, 1031 

(2005) (equating “preponderance of the evidence” standard with requiring facts to be 

found “more likely than not to be true”).

ADDITIONAL FINDING OF FACT

Nothing in the record establishes that the substance of the Advertisement

relates to any decisions then pending before Scott Smith as Mayor of Mesa or as

President of the Conference of Mayors.  The policies of the Conference of Mayors

highlighted in the Advertisement were largely unrelated to actions during Mr. Smith’s

leadership of the Conference.

This is evidenced by the stipulated facts and exhibits submitted to the Court.

The information regarding the Conference of Mayors’ positions is described in 

Exhibit 11 to Exhibit 21 and the January 29, 2015 supplemental exhibit containing the 

materials at the website links listed in the specified exhibits.

DISCUSSION OF LEGAL CONCLUSIONS AND ORDER

I. Whether the Advertisement Is Express Advocacy

The Commission rejects the Decision’s conclusion that the Commission failed

to establish that the Advertisement at issue in this enforcement was express advocacy.

To be “express advocacy” an advertisement must involve a

general public communication . . . targeted to the electorate of that
candidate(s) that in context can have no reasonable meaning other than
to advocate the election or defeat of the candidate(s), as evidenced by
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3 5976242v1

factors such as the presentation of the candidate(s) in a favorable or
unfavorable light, the targeting, placement or timing of the
communication or the inclusion of statements of the candidate(s) or
opponents.

A.R.S. §16-901.01(A)(2).

The Decision identifies several factors that led it to conclude that the

Advertisement “can reasonably be[] seen as permissible issue advocacy.” This

analysis is incorrect for two reasons. First, it does not apply the statutory framework

established in A.R.S. §16-901.01(A)(2). Second, and more fundamentally, it

misstates the issue by referring to “permissible issue advocacy.” All issue advocacy

is permissible, just as all express advocacy through independent expenditures is

permissible. The only issue in this case is whether the disclosure requirements for

independent expenditures prescribed in A.R.S. §§ 16-941(D) and -958 of the Clean

Elections Act apply to the Advertisement at issue in the case.

The factors set out to support the Decision’s conclusions also do not support

the conclusion that “in context” the advertisement “can have no reasonable meaning

other than to advocate” for Scott Smith’s defeat in the Republican primary for

Governor. A.R.S. §16-901.01(A)(2). The Decision’s analysis of express advocacy

consists of the following list:

the content of the communications; that they were aired at a time in
which Mr. Smith was still the mayor of Mesa and the President of the
Conference; although Mr. Smith had announced his intention to resign,
he was under no legal obligation to do so and the Subject
Advertisements were aired before the “window” in which candidates’
nominations were due at the Secretary of State’s Office; they were aired
about four and one-half months before early voting started in the
Republic primary and about five and one-half months before the
election itself; and voting in the Republican primary was not limited to
registered Republicans.

Decision ¶ 16.

This Decision’s list fails to address all of the statutory factors and does not

address the critical issue of whether “in context” the advertisement’s only reasonable
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meaning is to advocate for the defeat of Scott Smith in the Republican primary. The

Decision never offers another reasonable meaning for this television advertisement

that ran shortly before Smith’s resignation as Mesa’s mayor. In addition, the

Decision’s statement that Mr. Smith was under no legal obligation to resign as mayor

is misleading. Once Smith filed his nomination petitions for the office of governor

(which had to be filed between April 28 and May 28, 2014), he was obligated to

resign as mayor pursuant to A.R.S. § 38-296 because he was not in his final year of

his term as Mesa’s mayor. The advertisements ran from March 31, 2014 to April 14,

2014, and Scott Smith resigned as Mayor on April 15, 2014. Finally, the fact that

Republicans as well as people who have not designated a party preference or are

members of a party that is not represented on the ballot may vote in the Republican

primary does not tip the scale one way or the other in the analysis of whether the

advertisement is an independent expenditure subject to the Clean Election Act’s

disclosure requirements.

The Commission rejects the Decision’s analysis of express advocacy and

instead concludes that in context the advertisement’s only reasonable meaning is to

advocate for the defeat of Scott Smith in the 2014 Republican primary for Governor.

The advertisement (Exhibit 6 in the record in the administrative proceeding) places

Scott Smith in an unfavorable light as a candidate for the Republican nomination for

Governor of Arizona. The advertisement’s text, video, and voice over informed

voters in the metro-Phoenix area that Smith was closely associated with President

Barack Obama, a democrat, and several of his policy positions. For example, the

advertisement opens by referring to Smith as “Obama’s favorite mayor”:
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Screenshot of LFAF Advertisement (Ex. 6) at :02.

Throughout, the ad presents both men in a series of mocking illustrations, and 

links Smith with several generic non-local policy issues supported by the Obama

administration, including “Obamacare,” limits on gun rights, environmental

regulations, and “Obama’s tax & spend proposals.”  A few examples from the 

advertisement are below:

Screenshot of LFAF Advertisement at :08.
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Screenshot of LFAF Advertisement at :21.

The theoretical alternative explanations that this advertisement was intended to

advocate to change Smith’s conduct as a leader of the Conference of Mayors or as

Mesa’s mayor are unreasonable. Mr. Smith had announced his candidacy for

governor and his impending resignation a few months before the advertisement was

aired. In context, the only reasonable meaning for the advertisement in context is to

advocate for Smith’s defeat, as set forth in the Commission’s November 28, 2014

order.

For these reasons and those set forth in the Commission Executive Director’s

November 3, 2014 Probable Cause Recommendation, the Commission concludes that

the advertisement is express advocacy and, as a result, is an independent expenditure

subject to the reporting requirements in A.R.S. §§ 16-941(D) and -958. It rejects the

Decision’s contrary conclusion.

II. The Order Assessing Penalties

The Commission also rejects the Decision’s conclusion in ¶ 23 that the

Commission’s order imposing penalties is not proper because “the candidate on 

whose behalf the expenditure was made and that candidate’s campaign account” are
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not jointly and severally responsible for the penalties.  The Decision’s reasoning 

either removes all Commission authority to impose civil penalties for violating the

reporting requirements for independent expenditures or requires that candidates and

candidate committees that, by definition, had nothing to do with the violation must be 

jointly and severally liable for any civil penalty. Either reading leads to absurd and

potentially unconstitutional consequences that undermine the Clean Elections Act and 

its rule (R20-109(F)(3)) governing penalties for violations of independent expenditure

reporting requirements.

The Commission has the authority to impose civil penalties for any violation of

the Clean Elections Act, A.R.S. § 16-957(D), and the penalties prescribed by A.R.S. § 

16-942(B) and Arizona Administrative Code Rule R2-20-109(F)(3) apply to 

violations of the independent expenditure reporting requirements.  The provision in 

A.R.S. § 16-942(B) imposing joint and several liability on a candidate and candidate

campaign committee for penalties does not apply here because no candidate or 

candidate campaign committee was involved in any way with the reporting violation

that occurred.

The Commission, therefore, rejects the Decision’s conclusion regarding

penalties and affirms the Commission’s authority to impose civil penalties for

violations of the reporting requirements for independent expenditures as prescribed by

R2-20-109(F)(3) and A.R.S. § 16-942(B).  It reinstates the civil penalty of $95,460.

CONCLUSION

For these reasons, the Commission rejects the Decision’s recommended order 

and affirms the Commission’s November 28, 2014 order and civil penalties of

$95,460.

Pursuant to A.R.S. § 41-1092.08(F), this is the final administrative decision in 

this matter.
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DONE this __ day of March, 2015.

By
Chair, Citizens Clean Elections

Commission

Electronically filed on March ___, 2014 with:

Office of Administrative Hearings
1400 W. Washington St., Suite 101
Phoenix, AZ  85007

COPY of the foregoing emailed
this _____ day of March, 2015, to:

Brian Bergin, Esq.
Bergin, Frakes, Smalley & Oberholtzer
4455 E. Camelback Road, Suite A-205
Phoenix, AZ  85018

Jason Torchinsky, Esq.
Holtzman Vogel Josefiak PLLC
45 N. Hill Drive, Suite 100
Warrenton, VA  20186

Attorneys for Legacy Foundation Action Fund
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