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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN THE COUNTY OF MARICOPA

LEGACY FOUNDATION ACTION FUND, | No. 1.C2015-000172-001

an lowa non-profit corporation,
Plaintiff/ Appellant, RESPONSE TO MOTION TO DISMISS
Vs, (Oral Argument Requested)
COMMISSION; a'
Defendant/Appellee. i

Plaintiff/ Appellant, Legacy Foundation Action Fund (“LFAF”) by and through undersigned
counse] hereby submits its Response to the Motion to Dismiss submitted by the Citizens Clean
Elections Commission (“CCEC™). This response is made based on the detailed Memorandum of
Points and Authorities that follows and the oral argument of counsel offered at any hearing
conducted concerning this matter. Whereforc, LFAF respectfully requests that this Court deny the

Motion to Dismiss and proceed to resolve this appeal on the merits.




MEMORANDUM OF POINTS AND AUTHORITIES
1. Inivoduetion

LFAF opposes this motion on several grounds. First, LFAF timely and properly commenced|
this appeal of a final administrative order by tollowing the procedures provided for under the
CCEC’s Rule (R2-20-228). the Uniform Administrative Hearing Procedure Act (A.R.S. § 41-
1092.08(H)) and the statutes governing the Judicial Review of Administrative Decision (A.R.S. §
12-904). Second. LFAF submits that the provisions of A R.S. § 16-957(B) were observed and
satisfied by the parties in the proceedings leading to LFAF's successful administrative appeal and
do not apply to the appeal of the subsequent final administrative order.

Third. even if A.R.S. § 16-957(B) applies to this appeal. the CCEC did not properly follow
the statutory procedures to invoke that statute’s 14-day time limitation because the CCEC has vet to
comply with. and file the requisite order required by. the two-stage process of A.R.S. § 16-957(A)
and (B). Thus, if that statute applies. the appeal time has not yet commenced. Fourth, even if A.R.S|
§ 16-957(B) applies, LFAF is still timely under the rules because the Arizona Rules of Procedure
for Judicial Review of Administrative Decisions apply and, either LFAF was not yet properly
served or the five day mail rule applies making the filing of the Notice of Appeal timely in any
event.

Finaily, even if the Court accepts the CCEC’s argument about application of the 14-day rule
of ARS. § 16-957(B). this essentially is nullified by the exception to all statutory time frames
provided in A.R.S. § 12-902(B) when a person challenges an agency’s jurisdiction over the person
or subject matter. From the beginning of this matter — both before the CCEC and in a special action
previously filed by LFAF on this subject — LFAF has contested the CCEC’s jurisdiction over LFAF

as an entity and over the subject matter of its speech.
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ik Procedural Background
This matter is an appeal from a Final Administrative Decision entered by the CCEC March

27, 2015. The full administrative record in this matter is soon to be filed with the Court by the
Office of Administrative Hearings, and this Court has on record LFAF’s prior special action filed in
Legacy Foundation Action Fund v. Citizens Clean Election Commission. No. CV2014-003968. For
convenience of the court, this Memorandum will not recite the entire procedural history of the
underlying matter except where necessary to oppose the pending Motion.’

In March and April of 2014, LFAF aired an advertisement discussing Mayor Smith of Mesa,
Arizona and the policy positions of the U.S. Conference of Mayors. At the time the advertisements
aired, Mayor Smith was the president of that organization. LFAF's advertisement ceased broadcast
several days before Mayor Smith resigned as Mayor of Mesa in mid-April of 2014. No other actions]
were taken from April 0f2014 to July 1. 2014.

On July 1, 2014, a complaint was filed, both with the CCEC and the Secretary of State,
alleging that LFAF has engaged in express advocacy independent expenditures related to the
Republican gubernatorial primary without filing the appropriate paperwork with the Secretary of
State or the CCEC. The Secretary of State, acting through Maricopa Counity Department of
Elections, dismissed the matter on July 21. 2014. LFAF filed a special action m this court on July
18, 2014, challenging the junsdiction of the CCEC over this matter and, on September 26, 2014,
this Court dismissed the special action for failure to exhaust administrative remedies.

The CCEC held several hearings on this matter. Throughout this entire case, LFAF has
maintained that the CCEC has exceeded its jurisdiction. On September 26, 2014, the CCEC issued

an Order Requiring Compliance pursuant to A.R.S. § 16-957(A) & A.A C. R2-20-208(A) along

' LFAF intends to file its merits brief by May 22, 2015, and will include citations to the record in that brief where
appropriate to address the merits.
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with written questions 1o be answered under oath verifying LFAF’s spending in Arizona (the
“Compliance Order”). A truc and cotrect copy of the Compliance Order is attached hereto as
Exhibit ~A.” Notably, the Compliance Order found that therc was “reason to believe that fLFAF]

violated the Citizens Clean Elections Act and Rules™ (emphasis in criginal} and stated:

14 Day Period to Comply
You are hereby ordered to comply with AR.S. §§ 16-941(D);-958

and A.A.C. R2-20-109 within 14 days of the date of this order. ...
After the 14 days, if the Commission finds that you remain out of
compliance, the Commission shall make a public finding to that
effect and issue an order assessing a civil penalty. unless the
Commission publishes findings of fact and conclusions of law
expressing good cause for reducing or excusing the penalty, A.R.S. §
16-957(B).
(emphasis in original).

LFAF declined to answer the questions in a ietter dated October 3, 2014, claiming that the
CCEC's inquiries were not relevant to the Complaint and that the CCEC had no Jjurisdiction over
LFAF or its speech.

On November 28, 2014, the CCEC issued an Order and Notice of Appealable Agency
Action that made a “public finding” that LFAF failed to comply with the Compliance Order within
“the expiration of fourteen days™ and assessed civil penaliies against LFAF (the “Order Assessing
Civil Penalty™). A true and correct copy of the Order Assessing Civil Penalty is attached hereto as
Exhibit “B.” The Order Assessing Civil Penalty specifically stated that LEAF could request an
administrative hearing to contest the order. On December 1, 2014, LFAF filed a Request for an
Administrative Hearing pursuant to A.R_S. §§ 16-957(B), 41-1092.03(B) and A.A.C. R2-20-224.

The Office of Administrative Hearings conducted a hearing on January 28. 2015, following

the procedures found in the statutes governing administrative hearings (A.R.S. § 41-1092 et. seq,)

| and the CCEC’s rules (A.A.C. R2-223-228). On March 4. 2015, Administrative Law Judge Thomas
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Shedden entered an Order sustaining LFAF's appeal (the “ALJ Order™). Notably, the ALJ Order
specifically ordered “shat the November 28, 2014 Order assessing civil penalty is rescinded.”

On March 27, 2015, after an additional public: hearing on the basis of 2 “Motion to Accept,
Reject or Modify™ the decision of the admimstrative law judge, the CCEC entered a “Final
Administrative Deciston,” rejecting Judge Shedden’s ALJ Order and reinstated civil penalties
against LFAF (the “Final Administrative Decision™). A true and correct copy of the Decision is
attached hereto as Exhibit “C™. The Final Administrative Decision was sent to LFAF’s counsel via
electronic mail only, and stated “Pursuani 10 A.R.S. § 41-1092.08, this is the final administrazive
decision in this matrer.” (Exhibit C at p. 7) (emphasis added). The Final Administrative Decision
does not claim to be an order issued pursuant to A .R.S. § 16-942(B). On April 14. 2015 (18
calendar days later). LFAF filed its Notice of Appeal and Complaint for Judicial Review of
Administrative Decision. pursuant to AR.S. §12-901 and A.A C. R2-20-228. On May 4. 2015, the
CCEC filed its Motion to Dismiss, citing AR.S. §16-957(B).

ifll,  LFAY Properly agd Timely Followed the Procedure for Appealing a Final

Administrative Decision in Accordance With AR.S. §§ 12-901 er. seg.s ARS, § 41-
1692.08(H); and the CCEC’s Own Rules.

When Arizona’s voters created the CCEC, the CCEC was authorized to “adopt rules . . . to
govem procedure of the Commission.™ A.R.S. § 16-956(C). Exercising that authority, in 2001, the
CCEC adopted its administrative procedures, including those applicable to the request for an
administrative appeal of an appealable agency action and the judicial review of the ensuing final
administrative decision. See A.A.C. R2-20-217-228. Those rules impose an exhaustion requirement
mandating that a party “does not have the nght to judicial review unless that party first exhausts its

administrative remedies by going through the above steps [of A.A.C. R2-20-224-227]."% The

*The CCEC's rules were enacted after A.R.S. § 16-957 and created 2 new requirement that a party must exhaust its
administrative remedies before it may appeal to superior court. A.R.S. § 41-1092.08(H); A.A.C. R2-20-228, If this rule
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“steps™ mandated under the CCEC"s rules require the respondent to pursue appeal through the
Administrative Procedure Act and culminate with clear direction on how a party is to appeal the
resulting final administrative decision to the Superior Court. In that regard, both the Admunistrative
Procedures Act and the CCEC’s own rules specifically dircct that a party wishing to appeal a final
administrative decision do so pursuant to A R.S. § 12-901 et. seq.; AR.S. § 41-1092.08(H); and
A.A.C. R2-20-228. As noted above, both the CCEC and LFAF followed these administrative
review procedures precisely and timely. The CCEC reviewed the ALJ Order and on March 27,
2015, entered its Final Administrative Decision, citing A.R.S. § 41-1092.08(B). pursuant to A.A.C.
R2-20-227.. The Final Administrative Decision does not claim to be an order entered under A RS,
§ 16-957(B). In fact, it states “pursuant to A_R.S. § 41-1092.08(F), this is the Final Administrative
Decision in this matter.” Final Administrative Decision at 7: 25-26. That statute and the CCEC"s
rules both direct that a party seeking judicial review of a final administrative decision must do so
“pursuant to A.RS. § 12-901 et. seq.” A.C.C. R2-26-28; A.R.S. § 41-1092.08(E).

In this case, none of the applicable statutes, the CCEC"s own rules, nor the Final
Administrative Decision make any reference to an appeal of a final administrative decision through
a repeated application of A.R.S. § 16-957(B). The rules and statutes do not reference A.R.S. §16-
957(B) because it simply does not apply to an appeal of a final administrative decision.

As aresult. LFAF correctly appealed a final administrative decision by observing the
procedures cited in (1) the electronically-served Final Administrative Decision, (2) the Uniform

Administrative Hearing Procedures. and (3) the CCEC’s own regulations, by filing its Notice of

was in excess of the agency’s authority pursuant to statute and the Voter Protection Act. then significant portions of the
CCEC"s rules need to be struck down by this Court and the entire proceeding against LFAF under this improper
procedure dismissed. See, eg . Ariz Citizens Clean Elections ¢ omm'n v, Brain, 234 Ariz. 322 (2014); and Dioguardi
v. Superior Court 184 Ariz. 414, 417 (1995),

* Notably, the Final Administrative Decision was served upon LFAF via email only on Friday, March 28. 2015,
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Appeal and Complaint for Judicial Review of Administrative Decision on April 14, 2015—well
within the 35-day appeal period provided for in the statutes governing administrative procedures
(ARS. § 41-1092.08(H)} and the Judicial Review of Administrative Decisions. A.R.S. § 12-904.

IV.  The Provisions of A.R.S. § i6-957(3) do not Apply to an Appeal of a Fingl
Administrative Order.

In its Motion to Dismiss, the CCEC has asked this Court to ignore the statutes governing the
conduct and judicial review of administrative hearings and further ignore the CCEC’s own
administrative rules. For the first time, the CCEC suggests, instead, that the 14-day time Iimitations
of ARS. § 16-957(B) apply to this action. A plain reading of A.R.S. § 16-957. however, reveals
that it simply does not apply. That statute governs the method and manner through which a party
appeals a compliance order issued under A.R.S. § 16-957(A), not an appeal of a final administrative
order issued pursuant to A.R.S. § 41-1092.08(F). The parties previously complied with A.R.S. § 16-
957(B) through the proceedings resulting in the Order Assessing Civil Penalty and giving rise to
LFAF’s timely and successful administrative appeal.

ARS. § 16-957(A) dictates the procedure the CCEC must follow when it ~finds that there
is reason to believe that a person has violated any provision of this article.” As explained above, the
CCEC found “reason to believe™ and, on September 26. 2014, issued its Order Requiring
Compliance citing A R.S. § 16-957(A). LFAF followed all applicable timelines arising from that
“reason to believe™ finding and the CCEC"s subsequent civil penalty order entered under A.R.S. §
16-957(B) from which LFAF commenced its administrative appeal, following the Administrative
Procedures Act and the CCEC’s own rules. The CCEC apparently agreed that procedures were
properly followed by LFAF through this stage of the proceedings.

The CCEC’s effort to give further meaning to A.R.S. § 16-957 belies the statute’s language.

Paragraphs (A) and (B) must be read together. Togcther they create a 28-day process resulting in a
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civil penalty, which then (through operation of the CCEC’s exhaustion requirement) becomes an
appealable agency action. LFAF and the CCEC observed and carried out the procedures of ARS. §
16-957 as modified through subsequent rulc making, which culminated in LFAFs initiation: of its
administrative appeal. Once the administrative appeal commenced. this matter became subject to the
statutes and rules governing such proceedings. Consequently, A R.S. § 16-957 has been observed
and satisfied and had nc further meaning to the parties’ dispute.

The CCEC"s proposed application of AR S. § 16-957(B) leads to a conclusion that the
statute must be observed twice: first, according to its terms, when the CCEC has found “reason to
believe.” provided a 14-day compliance period (subsection (A) ). made a public finding, published
findings of fact and conclusions of law, and issued an order assessing a civil penalty (subsection
(B)1: and second, after completion of the mandatory administrative appeal and Final Administrative
Decision by the CCEC. The CCEC s tortured and redundant claim that application of AR.S. § 16-
957 is required twice is not supported by the statutory language. runs directly afoul of the clearly-
applicable statutes goveming appeals for final administrative orders, the language of the CCEC's

own rules, and the statute cited in the Final Administrative Decision.*

V. Lven if the Timelines of A.R.S. § 16957 Were Applicable to this Matter, the CCEC

Has Not Strictly Complied with That Statute.

Altematively, even if the CCEC is correct and A R.S. § 16-957 were resurrected and once-
again applies after exhaustion of the administrative appeal. the CCEC has not complied with ali of
the statue’s requirements and cannot. therefore, ask the Court to selectively enforce only the 14-day

timeline of AR.S. § 16-957%(B).

! Moreover, imposition of the CCEC’s proposed abbreviated 14-day appeal deadline of A.R.S. § 16-957(B) to this
appeal of a final administrative order would effect an impermissible diminishment of LFAF’s procedurzl rights under the|
Administrative Procedure Act. AR.S, § 41-1002(B).
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ARS. § 16-957, like all statutes, must be read in its entirety and the Court must seek to give
meaning to all its terms. Guzman v. Guzman, 175 Ariz. 183, 187 (App. 1993 (A statute is to be
given such an cffect that no clause, sentence or word is rendered superfluous, void. contradictory. o
insignificant.”). As explained above, AR.S. § 16-957 creates a two-part, 28-day. enforcement and
appeal process. According to the specific language of that statute, before the 14-day appeal period
can be invoked, the CCEC first must observe its vbligations under A.R.S. § 16-957(A} to advise
LFAF of the nature of the violation und allow 1 +-days for compliance, Only after that order and
compliance period has expired does A.R.S. § 16-957(B) become relevant. That subsection Tequires
the CCEC to take the second step of “making a public finding™ and entering an order assessing a
penalty. Under the CCEC’s strained reading and repeated application of AR.S. § 16-957, therefore.
the Final Administrative Decision, which rejected the ALY’s Order vacating the civil penalty and
sought to impose its own penalty, at most, satisfied the “reason to believe™ and compliance order
requirements of A.R.S. § 16-957(A). If the CCEC’s argument is accepted, it has not fulfilled the
statute’s 28-day, two-step, process and the 14-day limitations period has not even begun to run.*

Consequently, even if ARS. § 16-957 applies a second time after prosecution of the
administrative proceeding, the CCEC has not fulfilled the statute's requirements. As a result. the
Motion should be denied and this appeal should proceed to be determined according to its merits.

Vi.  The Smith Case is Not Applicable To This Appeal,

The CCEC relies entirely on the case of Smith v. Arizona Citizens Clean Elections

Commission, 212 Ariz. 407, 132 P.3d 1187 (2006) (en banc), for its position in the Motion.

However, Smith is wholly distiguishable from the case at hand. In Smith, the CCEC issued an

* The CCEC’s Final Administrative Decision presents itself as a “final adminstrative decision” “pursuant to A.R.S. § 414
1092.08(F)" and nowhere cites the appeal provision of A.R.S. § 16-957(B), The only reference to A.R.S. § 16-957 in the
Final Administrative Decision is in connection with the CCEC s declaration that is possesses “authority to impose civil
penalties” against LFAF — an assessment which LFAF has consistently opposed.
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|| order pursuant to A.R.S. § 16-95 7(B) on March 25, 2005 concluding that Appellant violated the

Clean Elections Act. The order explicitly stated that appellant could appeal the CCEC"s decision by
requesting a hearing before an ALJ just as the Qrder Assessing Civil Penalty in this case stated, /d
at 1192. Appellant filed a timely request for an administrative hearing, a hearing was held, and,
unlike this case, the ALJ issued a decision affirming the CCEC's action. Id. On August 25. 2005,
the CCEC adopted the ALJ’s recommendation and issued a final order, Id Natably, the final order
contained the following instructions:

Pursuant to A.R.S. § 41-1092.09, any party that is aggrieved by this

Order may file with the Commission. not later than thirty (30) days

after service of this decision, a written motion for rehearing or review

- -« . In the alternative, any party may file an action for judicial

review in the Superior Court of Arizona. pursuant to A.R.S. § 16-

957(B) and A.A.C. R2.20-228.
Id at 1194 (emphasis added). The CCEC expressly advised the appellant that it believed § 16-
9537(B) governed judicial review. As a result of this language. none of the parties disputed what
statute governed. They had no reason to. All parties assumed that the CCEC was accurate and the
14-day time limit of § 16-957(B) was the correct time fimit o apply.

The facts of this case are vastly different. First. while the CCEC"s actions were upheld by
the ALJ in Smith, the ALJ sustained LFAF’s appeal in this matter and “rescinded” the November
28, 2015, Order Assessing Civil Penalty issued pursuant to A.R.S. 16-957(B). In doing so, the ALJ
vacated the CCEC"s Decision. ™. . . |W]hen a conviction is vacated, the effect is to nullify the
judgment entirely and place the parties in the position of no trial having taken place at all, thus a
vacated judgment is of no further force or effect.” United States v Williams, 904 F.24 7, 8 (7th
Cir.1990) (internal citations omitted).

In essence. the AL, by sustaining LFAF's appeal, held that the CCEC should not have

found “reason to believe™ in the first place and, as a result, the initial “reason to believe™ finding of

10
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ARS. § 16-957(A) and civil penalty order of AR S. § 16-957(B) should not have existed.

Therefore, as explained above, if AR.S. § 16-957 has any further application, with no initial order,
the provisions of A.R.S. § 16-957 have not been employed. Even if this court were to find that § 16-
957 governed the appellate process in LEAF"s appeal. it could find only that LEAF has acted before
being served with a proper §16-957(B) notice and its appeal is not ripe.

Second, the CCEC’s order in Smith referred the respondent specifically to A.R.S. § 16-957
for the appellate process. In this case, the CCEC did not claim that the Final Admimstrative Order
was entered pursuant to A.R.S. § 16-957(B). In fact, the CCEC specifically declared that “pursuant
to ARS. § 41-1092.08(F), this is the Final Administrative Decision in this matter.. Reiying on the
language of the Final Administrative Order. sent electronically by the CCEC.® LFAF followed the
procedures governing the appeal of an AR S. § 41-1 092.08(F) final administrative order. AR S. §
41-1092.08(H), AR .S. § 12-901 et. seq., and A.A.C. R2-20-224.

Unlike Smith, LFAF does not argue that the CCEC waived the applicable time limit for
judicial review. It does not argue that a complaint seeking judicial review before the final order is
issued is timely because it falls “within™ the time limit to request review.

Rather. LFAF argues that the CCEC has applied the wrong statute, and thus, the wrong time
hmit, to LFAF’s appeal. This is an issue of statutory construction that requires careful analysis of
the statutes” terms, the overall statutory scheme, legislative intent and history. CCEC"s instructions
to LFAF, and the CCEC"s own rules conceming appeals procedures -- none of which were
discussed or analyzed in the Smith decision. While the court in Smith may have included a brief
paragraph on the general rule that specific agency procedures trump the provisions of the Judicial

Review of Administrative Decisions Act (“JRADA™). it summarily concluded that A.R.S. § 16-

“ LFAF has yet to be served a final order by mail as is required by applicable statues or CCEC regulations, LFAF has not
consented to electronic service as the sole means of service of the Final Administrative Qrder

11
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957(B) govemed judicial review of the CCEC"s ruling in Smith because the parties had never
disputed or argued otherwise, and the parties had been provided with explicit notice of the

applicable time frames by the CCEC. /d. at 1193. Ir: contrast. the very heart of the parties” present

|| dispute is which statute and time limit governs LFAF's right to judicial review of 2 final

administrative decision. Accordingly. the Smisk case is clearly not binding or even persuasive. It is

inapposite.

Vil. AMernative®
LFAF's

Was Timely Filed.

Alternatively, even if this Court were to apply AR 8. § 16-957(B), LFAF’s appeal was
timely filed. A.R.S. § 16-957(B) provides that “the violator has fourteen days from the date of
issuance of the order assessing the penalty to appeal to the superior court . . . ." Unlike other
timelines that commence from “service,” “notice.” or “filing.” this statute chooses to link the appeal
timeline to the unusual and confusing landmark of “issuance.”

Rules of Procedure for Judicial Review of Administrative Decisions governs the procedure
tor all appeals from administrative decisions. including this one. JRAD Rule 1(a). Those same rules
incorporate certain of the Arizona Rules of Civil Procedure. JRAD Rule 1{b). Included within the
rules incorporated for application to this procecding are those rules governing service and the
calculation of time, Jd.; Ariz.R.Civ.P. 5. 6.

Rule 6(¢) of the Arizona Rules of Civil Procedure is of particular importance in this case.
Rule 6(¢) states,

Whenever a party has the right or is required to do some act or take
some proceedings within a prescribed period after the service of a
notice or other paper upon the party and the notice or paper is served
by a method authorized by Rule 5(c)2XC). (D) or (E). five calendar

days are added after the prescribed period would otherwise expire
unider Rule 6(a).
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Rule 6(e} can apply to the proposed appeal deadline of A.R.S. § 16-957(B) because the
Final Administrative Order was sent by electronic mail, which. under Rule 6(e), is given the same
treatment as service by mail. See Ariz R.Civ.P. 5(c)2)D). Hlere, if the Court were to apply the
deadline of AR S. § 16-957(B) that statute, as axtended by the five calendar days of Rule 6(¢).
would have made LFAF’s appeal due on or before April 15. 2015. LFAF filed its complaint
mitiating this appeal on April 14, 2015.

Faced with a similar issue, the Court of Appeals stated “We hold in this appeal that Rule
6{e), Arizona Rules of Civil Procedure, extends the time for filing a superior court complaint
seeking judicial review of an administrative decision when the decision has been served by mail."
See Thielking v. Kirschner, 176 Ariz. 154, 155,859 P.2d 777, 118 (App. 1993). In this case,
although the statute is different, the considerations remain the same. The CCEC’s own
administrative rules provide that a Final Administrative Action is something that must be “served on
all parties.” A.A.C. R2-20-227(B). Faced with a similarly ambiguous statute that defined a timeline
as “thirty days after the notice™ the Court of Appeals applied Rule 6{¢) and added an additional five
days to the relevant time period. In re Forty-Seven Thousand Six Hundred Eleven Dollars and
thirty-One Cents U.S. Currency, 196 Ariz. 1,992P.2d 1 {App. 1999).

Here, by virtue of the fact that the statute proposed as applicable by the CCEC seeks 30
impose a very abbreviated 14-day appeal time period and employs the unusual and ambiguous time
for commencement as “issuance,” application of the five days provided under Rule 6(¢) is justified.
To “issue™ according to Black's Law Dictionary is “the act of issuing, sending forth . . .” Black's
Law Dictionary, 5 ed. ( 1979). That definition is confusingly similar to “service” and the fact that
the legislature chose to not use the words “file” or “certify” (words employed in A.A.C. R2-20-227)

from which to commence the appeal time certainly leads to a reasonable conclusion that the

13




legislature intended for this appeal period to be treated as ariy other peried that commences with

service.

VIII. Section 12-902(B) Appiies to Chall acy Jurisdiction, Therefore
A ing the Provisions of Tae CCE{’s Conferripg Statute Is imvroper,

LFAF bas argued from the initatior: of this matter that the CCEC lacks jurisdiction over
LFAF as a person and over the subject matter at issue. The CCEC was created to have Jurisdiction
over candidates and because LFAF 1s not a candidate, the CCEC does not have the power 10
regulate it.® Second, the governing statutes provide only for jurisdiction over communications that
are express advocacy and lodges enforcement of reporting violations of those statutory provisions
with the Secretary of State and not the CCEC. Since LFAF engaged only in issue advocacy, the

speech at issue is not subject to regulation by the Secretary of State or the CCEC under the

| applicable statutory framework. Because the very nature of the person and the subject matter bear
upon whether the CCEC has jurisdiction under A R.S. § 12-902(B), this court should hear the merits|
of the case in full. Gilhert v. Board of Medical Examiners, 155 Ariz. 169, 175 (1987) (“there are
other means by which an administrative judgment may be attacked collaterally. One means is where
the jurisdiction of the administrative agency is questioned.™)

Even if the time bars in A.R.S. § 16-957 discussed supra apply, the exception to any other
time bars provided by statute found at AR. S. § 12-902(B) clearly applies here and provides. in
pertinent part:

If, under the terms of the law governing procedure before an agency

an administrative decision becomes final because of failure to Jile
any document in the nature of an objection, protest, petition for

” As otie commentator has noted with respect to the use of “issuance™ it is “unnecessarily confusing. . . it would seem,
though, to be more straightforward to provide. . . that the time to respond runs from the date of service rather thun the
date of the issuance of the summons.” 2 Collier Bankruptcy at § 119 (1981).

* As LFAF has noted before the CCEC and the ALJ, the independent expenditure reporting requirements of the A.R.S.

pre-dated the creation of the CCEC. and provide that the Secretary of State is the filing office for any such reports. ‘The
Secretary agreed that LFAF did not have to file any reports covering the speech in which it engaged in this case.

14
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hearing, or application for administrative review within the time
allowed by the law, the decision is not subject to judicial review
under the provisions of this article exceps for the purpose of
questioning the jurisdiction of the udminisirative agency over the
person or subfect matter.

Since the CCEC’s initial action against LFAF, LFAF consistently has asserted that the
CCEC does not have jurisdiction over cither the person—LFAF itself because LFAF is not o
candidate—or the subject matter—because LFAF maintains that it engaged in issue advocacy)
outside the jurisdiction of the CCEC.?

Courts have long held the provisions of § 12-902(B) to be a timing provision that allows for
judicial review of a final agency decision to be challenged on jurisdictional grounds irrespective of
the agency’s timelincss provisions. See, e.g., Dioguardi v. Superior Court 184 Ariz. 414, 417
(1995); See also Srate ex. rel. Arizona Department of Economic Security v. Kennedy. 143 Ariz. 341
at 343 (App. 1985) (holding the time frame at A R.S 12-904 inapplicable to special actions).

Consequently, LFAF’s appeal was timely filed and the Motion should be denied on any of
the grounds outlined, supra.

DATED this} .| day of May, 2015.

Bergin, Frakes, Smalley & Oberholizer, PLLC

R~ : j%{.—i‘ ——— Y
Brian M. Befgin

4455 [ast Camelback Road. Suite A-205
Phoenix. Arizona 85018

* In this case. LFAF challenged the very notion that the CCEC can regulate it or its speech based upon the CCEC's
conferring statute from the outset. LFAF raised the jurisdictional argument before the CCEC in its initial response to the
agency on July 16. 2014. LFAF asserted a junsdictional challenge in a special action filed in this court on July 18,2014,
which was dismissed due to failure 1o exhaust administrative remedies, LFAF asserted the jurisdictional argument again
in a hearing before the CCEC on July 31, 2014. LFAF raised jurisdictional argumients in its October 3, 2014 letter to the
CCEC refusing to disclose the information the CCEC sought. LFAF raised the jurisdictional argument at the hearing
before the CCEC on January 27-28. 2015. And finally. LFAF raised the jurisdictional argument in its notice for appeal.

" Should this Court determine that this case can only be heard as a Special Action, this Court could either construe the

filing to be in the natre of a special action, or LFAF could be given leave to amend its initial pleading within five days
of this Court’s order to that effect.

15
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Attorneys for Plaintiff Appellant

EIolEzman Vogel Josafink PLLC

=T i T Sl zﬁ—' 7&1 by
Jason Torclhi
45 North Hill Drive, Suite 10

Warrenton, VA 20186
Attorneys for PlaintiffAppellant

ORIGINAL of the foregoing filed this
i day of May, 2015 at:

Clerk of the Court

Maricopa County Superior Court
201 W. Jefferson

Phoenix, Arizona 85003.-2243

COPY of the foregoing hand-delivered this
i :day of May. 2015 to:

The Honorable Crane McClennen
Central Court Building

201 W Jefferson

Phoenix. AZ. 85003-2243

COPY of the foregoing mailed this
"\ \day of May. 2015 to:

Office of Administrative Hearings
1400 West Washington, Suite 101
Phoenix, Arizona 85007

Mary R. O’Grady

OSBORN MALEDON, P.A.

2929 N. Central Avenue, Suite 2100

Phoenix, AZ 85012-2793

Attorneys for Cisizens Clean Elections Commission

By: f;'
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Janice K. Brewer Timothy J. Reckart

Governor Chair

Thomas . Collins Lovls J. Hoffman

Executive Directcr Thomas .. Koester
Hitchall C. Laird
Stove ™. Titla
Commissionars

Stete of Arizene
Citizens Ciean Elections Commission
1616 W. Adums - Scite 110 - Phioenix. Avizonn 85907 - Tol (602) 364-3477 - Fux (602) 2543487 ~ww.azclesnelections.goy

ORDER REQUIRING COMPLIANCE
A-R.S. 816957 & A.A.C. R2-20-208(A)
VIA FEDERAL ZXPRESS

September 26. 2014

Legacy Foundaton Action Fund
C/0 Jason Torchinsky

Holtzman Vogei Josefizk PLLC
1010 Wisconsin Ave. NW

Suite 530

Washington, 1XC 20007

RE: CCEC Fiie No.: #14-007 - Legacy Fourdatior: Action Fund
Dear Mr. Torchinsky:
On September 11, 2014, the Citizens Clean Elections Commission (*“Commission™) found

reasox: to befieve that the Legacy Foundation Action Fund (LFAF) violated the Citizens Clean
Elections Act and Rules.

Failure to Report Independent Expenditures

Section 16-941{D) of the Arizona Revised Statutes and Arizong Administrative Code Section
R2-20-109 provide that all persons shall file reports of independent expenditures above &
threshold set forth in the Act. The Commissior has reason to believe that between March 31 and
April 14, 2014 LFAF made independent expenditures of at least $260,000 that expressly
advocated the defeat of Candidate Scott Smith in the Republican gubernatorial primary. ARS.
§§ 16-941(D); -958, -901.01; 961(A). I filed no reports of any kind of the expenditure

The advertisement is available here: hup:im WYL youilbe.comiwaich™NveZZL0A QQ.

14 Eay Perioc to Comply

You are hereby ordered to comply with AR.S. §§ 16-94i(D); -958 and A A.C. R2-20-109 within
14 days of the date of this order. During that period, you may provide any explanation to the
Commission, comply with the order, or enter into a public adiinistrative settlement with the
Commission. A.R.S. § 16-957(A) and A.A.C. R2-20-208(A).



Afier the 14 days, if the Commission finds that you remain cut of compliance, the Commission
shall make a public finding to that effect and issue an order assessing a civil penally, unless the
Commission publishes findings of fact and conclusions of faw expressing good cause for
reducing or excusing the penalty. ARS. § 16-957(B).

If you have any questions, please call (602) 364-3477 or toll free (877) 631-8891.

Issned this 26™ day of September, 2014
Citizens Clean Elections Compission
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compiied with the Clean Elections Act and Rules In regards to the adverlisement.

——————

STATE OF ARIZDNA
CITIZENS CLEAN ELECT:ONS COMMISSION
In the Matter of l!Case No.: 14-007

ORDER AND NOTKE OF APPEALABLE
AGENCY ACTION

LEGACY FOUNDATION ACTION FUND,

RESPONDENT

The Citizens Clean Elections Commission (*Commission”) shall enforce the provisions of th
Citizens Clean Elactions Act ("Act"). Pursuant to those duties, the Commission hereby issues this Ord
and Notice of Appealable Agency Action.

FINDRGS OF FACT AND CONCLUSIONS OF LAW

Legacy Action Foundation Fund ("LFAF" or "Respondent”) is a 501(cX4) social welfarel
organization. Respondent is not registered with tha Secrelary of State's Office as a polilical commities of
independent expenditure commitise.

On January 8, 2014, Scott Smith, then Mayor of the City of Mesa, established his mndidatﬁ
campaign committee, Smith for Governor 2014, with the Secretary of State's office. At this time, SmitH
was also the President for the U.S. Conference of Mayors. Before Smith resigned as mayor and thug
ended his term as president of the Conference, LFAF aired over $260,000 in television adverisements in
the Phoenix market. This advertisement coincided with Smith's last two weeks in these positions. The
ad is express advocacy under ARS § 16-001.01

On July 31, 2014, the Commission found it had jurisdiction to determine whether Respondent had

On September 11, 2014, the Commission found reason to befieve that Respondent had viciates;
AR.S. §§ 16-841(D) and -958(A) and (B) of the Act. On September 28, 2014, the Commission served an
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i ‘IBPOﬂS on the first of sach month after the previously unveported expenditures exceed $1,000. AR.S.

order of compliance on Respondent stating with reasonable particularity the nature of the violations and
requinng compliance within fourteen days. AR S. § 1 B-957(A).

On Movember 20. 2014, the Commission found probable cause fo belleve Respondent viclated
tha Clean Elections Act.

Any person who makes independent expenditures exceeding 3500 in an election cycle is required
to file campaign finance reports with the Secretary of State's Office in accordance with AR.S § 16-958
AR.S. § 16-941(D).

Any person who has filed an original report pursuant to AR.S. § 16-941{D) must fild
supplemental reports to declare previously unreported independent expenditures exceeding $1,000)

ARS. § 16-955(A). Before the beginning of the primary election period, June 24, 2014, the person shali

file an onginat report on the first of each month after the expendilures exceed $700, and supplementj

18-958{B)(1).
Count . Original Report.
Respondent's expenditures exceeded $260.000 during March 2014, and Respondent was
required to file the original report by April 1, 2014, As of November 20, 2014, Respondent was 234 days|
late filing the original report for expenditures

FAILURE TO COMPLY

After the Commission's September 11, 2014 finding that there was reason to belisve Responden
had viclated requirements of the Act, the expiration of fourieen days, and service of an order requirin
compliance, Respondent failed fo comply with AR.S. §§ 18-941 (B and 16-958(A) by filing campaig
finance reports. To this date, Respondent has never filed the campaign finance reports requirad
AR.S. §§ 16-941(D and 16-658(A). In United States v Locke, 471 1.S. 84 (1985), the United Sta
Supreme Court rejected the notion of compliance with a filing deadline sometime after the deadline fal
due. “Filing deadlines, like staiutes of limitations, necessarily aperate harshly and arbitrarily with resp
to individuals who fall just on the other side of them, but if the soncept of a filing deadline is to have an

content, the deadline must be enforced.” /d. at 101 Therefore, Respandent failed to comply with thel

2.
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$96.460. This civil penalty will be satisfied upon receipt of payment to the Citizens Clean Electio

reporting deadlines, and could not subssquently comply with those deadiines by filing the reports at 4

|

1

|

!

!

later date. |

Accordingly, the Commission hersby maies a public finding that the Respondent violabted the Act|

failed to comply with the reporiing deadlines, and issues this Order assessing a civil penalty in
accordance with A R.S. § 16-842 and R2-20-109(F){(3)

PENALTIES

The civil penalty for a violation by or on behalf of any candidate of any reporting requireme
imposed by the Act is $430 per day for statewide office. The Commission has determined the dail
penaity shall be calculated from the day following the date the Commission asserted jurisdiction in thi
matier, August 1. 2014, through November 20, 2014, the date of the Commission’s prebable cause
determination and assessment of penalties—111 days.

The penalty imposed shall be doubled if the amount not reported for a particutar election cycle

axceeds ten percent of the adjusted primary or generai election spending limit. The amount of th
expenditure ($260,000) exceeds ten percent of the adjusted primary spending limit for the govemor's
{$76.362). The penalty shall be $860 per day for 111 days, which results in the assessment of a p

of $95,480.

ORDER
WHEREFORE, the Citizens Clean Elections Commission hereby imposes a civil penaity

Commission, 1616 W Adams, Ste. 110, Phoenix, Arizona 85007.

You may request an administrative hearing to contest this Order by submitting a written nsquerj
for a hearing within 30 days of receipt of this Order. The written request for a hearing shall be sent to th
Citizens Clean Elections Commission, 1616 W. Adams, Ste. 110, Phoenix, Arizona B5007
If you request a hearing, you may request an informal settiement conference pursuant to AR S. Q
41-1092.06.
Individuals with a disability may request reasonable accommodation by contacting the Citizana1
Clean Elections Commission. 1616 W Adams, Ste. 110, Phoenix, Arizona 85007, Telephone: (602) 364
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3477, and during a hearing by contacting the Office of Administrative Hearings. 14006 Waest VWashington,
Suite 101, Phoenix, Anzona 85007, Talephone: {802) 542.9826 Requests should be made s early aJ

possible to allow time io arrange the accommodation

Dated thisﬂ day of Novembar, 2014.

By: % (7

Thomas M. Collins, Executive Direcior i
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i ARTZONA CITIZENS CLEA N ELECTIONS COMMISSION
2
F CAMPAIGN FINANCE ENFCRCEMENT PROCEEDING
4 ]
5 Il
§ ‘I IN THE MATTER OF i No. 15F-001-CCE
! i' ! ;%%ﬁﬂv FOUNDATIONACTION | Final Adminisérative Decision
3 ,l A PR ::
i . {Rejectng Recommiendztion of
9 ] ¢ Adminisivative Law Judge Decision
. ;I Office of Adminisirative
il | ! ‘earings Case 15F-C01-CTR dated
11 " March 4, 2015 cad Affirming Ciean
| Klections Commission Crder Tated
12 | Novamber 28, 2614}
13 |
14 | On March 4, 2015. Administrative: .aw Judge Thomas Shedden {~the ALI™
15

f issued his decision {“the Decision”) in Asizona Office of Administrative Hearings

!Case 15F-001-CCE. The Decision sustains the i.cgacy i‘oundation Action Fund’s

17 | 1.5AF°s™ appeal of the Citizen Clean siections Commissior:’s (“Commission’s™)
18 W order issuec November 28, 2014 {“the {yrder” or “the November 28 Order™) and

13 |irescinds the civil nenalty imposed in the Order. The Commission has reviewed the
20 || Decision and relevan portions of the rccord in this matter. The Decision is attached
21 ‘ and incorporated herein by relzrence.

22 ! Pursuant (o AR, § 41-1092.C8¢03 ), the Commission accepts the Decision™s

=2 ll Findings of iact 1 tarough 44 and Lxcerpts from Applicable Statutes and Rule.! The
%i Commission also accepts the Decision’s Conclusions of [.aw 1 through 13 but rejects
1
I
26 l

i1'' The Commission notes thai the exhibits referenced in the Findings of Fact are now sirached
ag I}t0ihe Decision but correspond o Exhibits submitted by parties in the adminiswadve

=" jiprocoeding.
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I} Conclusions of Law 14through Z4. Finaily. the Commission rejects the Decision's

i

I

| Tecorenended order.
THE PREPOMDERARCE OF RVIDENCE STANDARD
*%he preponderance of the evidence standard requires that the fact-finder
determine whether a fact sought to be proved is more probabile than not.” Kepr K 1.
Bobby M., 210 Ariz. 279, 284, € 35, 119 ©3d4 1013, 1018 (2005) (citing Black's Law

j Dictionary 1281 (7™ ed. 199): see aise, 2 g. Pima Canv. v Pima Cntz. Law

Anforcement Sderir Sys. Couneil. 217 Ariz. 224,228.% 21, 119 2.3d 1027, 1831

i( 2035) {equating “preponderance of the evidence” standard with requiring facts to be
i found “more lixety than not to be true™).
5 ADDITIONAL FINDING OF FACT

Nothing ir: the record establishes that the substance of the Advertisement

t

i reiates 1o any decisiors then pending before Scott Smith as Mayor of Mesa or 25

| President of the Conference of Mayors. The policies oi the Conference of Mayors
l

E 7

ghlighted in: the Advertisement were largely unrelated to actions during Mr. Smith's

| leadc:*ship of the Conference.

This is evidenced by the siipulati:d facts and exhibits submitted o the Court.

‘T'he information regarding the Confererce of Mayors™ positions is described in

! £xAibit 11 to Fxhibit 21 and the January 29, 2015 supplemental exhibit contairing the

materials at the website links listed in the specificd exhibits.

4 DISCYUSSICHK CF LEGAYL CONCLUSICHNS AMD CRDER

‘Whellzer the Advertisement is Express Adveeacy

"+he Commission rejects the Decision’s conciusion that the Commission failed

to establish that the Advertisement at issue in this enforcement was express advocacy.,

To be “express advocacy™ an advertisement must involve a

general public communication . . . targeted to the electorate of ihat

candidate(s) that in coniext can 1ave no reasonable meaning other than

to advocate the election or defeai of the candidates). as evidenced by
)

ST T




G =3 fh Lh

(L]

[y

[
Ly

=
o

faciors such as the presentativn of the candidate(s) in a favorabie or
unfavorable light, the iargeting. placement o timing of the
cormmunication or the inclusion of statements of the candidate(s} or
cpporents.

| AR S, §15-901.0i{AK2).

3
t

i The Decisiun identifies scveral factors that led it o conclude that the

iAdvertiscmeat “car: reasonably be[] seen as permissible issue advocacy.” This
| analysis is incorrect for owo reasons. Finsg, it does not apply the stetutory framework
Jestablished in LRSS, §16-901.81{AK2). Second, and mors Zundamentally. it
i missinies the issue by referring io “permiissible issue advocacy.™ All issue advocacy
i!is permissible. just as ail express advocacy lhrough independent cxpenditures is
* permissibiz.  he only issue in this casc is whether e disclosure requirements for
iindependen: cxpenditures mrescribed in ARS. §§ 16-941(D) and 958 of the Clean

rlections Act apely Lo the Advertiseraen: at issue in the case.

The factors set out to suppor: ihe Decision’s conclusions also de not support

1
Ithc conclusion that “in coniext™ the advertisement “can have no reasonabic meaning
|other thar to advocate” for Scotl Smith’s defeat in the Repuolican primary for
I . . A .

iGovernor. AR.S. §16-901.C1{AX2}. The Decision’s analysis of express acdvocacy
3

j consists of the following list:

i ihe content of the communicatious: thai they were aired at 4 time in
| whick Mr. Sinith was still the mayor of Mesa and the Presidem of the
l Conference; although Mr. Smith had announced his intention to resiga.
, he was under no legal obligaion to do so and the Subjec:
t Advertisements were aired befure the “window™ in which candidates
| norninations were due at the Secretary of State’s Office; they were aired
i about four and onc-half months before zarly veting started in the
Repubiic primary and about Iive and one-half months before the
election itself: and voting in the Republican primary was not limited to
registered Republicans.

Decision © 16.

This Decision’s Bst fails to address all of the statutory [uctors and does noi

i: address the critical issue of whether “ir. context™ the advertisement’s oniy reasonable

i
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meaning Is to advocate for the defeal 0 3coit Smith in the Republican primary. The

S ———

Decision never offers another reasonabic moaning for this ielevisioz advertisement

that rar shorty before Smith’s resignation as Mesa's mayor. {n addition, the

Decision's stutement That Mr. Smith wes under no iegai obiigation tc resign as mayor
| _ .
is misleading. Omee Smith [fied his nonination petitions for the office of governor

[ (which hac to be filed betwecn April “8 and May 28, 2014). be was cbiigated 10

r2sign as mavor pursuari (0 ARS. § 38-296 because ke was not in his final vear of

;i his term as Miesa's mayor. The advertiserments ran from March 31, 014 1o April 14,

e

120145, and Scott Sinith resigned as Mayor oo April 13, 2014, Vinally, the fucl that
i| Republicans as well as people whe hzve not designated & party preference or are
1
tmembcrs of a party that is not represcried on the beliot may vole in the Republican

‘primary does not tip the scale one way or the olher in the analysis of whesher the
.f.,ad\crtisement s an indepencent expenditure subject w the Clean Eiection Act's

i disclesure recuirements.
“he Commission rejects the Decision’s analysis of express advocacy and

‘instead concludes that in context the advertisernent’s only reasonsbic meaning is to
tadvocate lor the defeat of Scott Smith 1n the 2014 Republican primary for Governor.

i Tae adverlisement {Exhibit 6 in the record in the administrative proveeding) places

4

Scott Smith ir an unfavorable light as & candidate for the Repablican nomination for

Governor of Arizona.  The advertiserrent’s text. video, and voice over istformed

voters in the metro-Phoenix area that Smith was closely associated with President

Barack Ubama. a democrat, and several of his policy positions. For exampie, the

‘jadvertisement opens by referving to Smith: as “Obama’s favorite mayor™:

T
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UHEMA S EAVURITE MAYGR

i SCOTT SMITH

Screseshet of LFAT Advertisement (I5x. 6) ai :02.

| ‘Throughoeas, the ad presents boih men In a series of mocking illusrations, and
links Smrith: with several generic non-lecal poiicy issues supported by the Obarza

iadmipislration, inciuding “Obamacare.” ‘tmiis on gun rights, environmental

i

‘reguiations, and “Obama’s tex & snend tmoposals.” A few exampies fropa the

! advertisernent are below:

U5 CONFEREMCE OF MAYDRS SUERORTS

| OBAMACARE

..
W
¥
i
K

-

¢
£

{ Soreenshot of LEATR Advertisement ut :08.
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i WS COMFERERCE OF MAYORS SUPPORTS

i OBAMA'S TAX & SPEND PROPOSALS
I 3 .- #

i A 1%

I Screenshot of LFAV Adveriisement at 131,

The theoretizal alternative explanctions that this advertisement was intended o

acvocate 1o change Smith’s conduct as 2 leader of the Conference of Mayors or as

“esa's mayor are urreasomsble. vir. Smith had armounced his candicacy for

e i e .

jgovernor and his impending resignaiion a few months before the advestisemant was

lzired. n context, the only reasonabie nieaning for the advertisement in context is to

|

jadvocate for Smitk’s dofeal. as set forth in the Commission’s November 28, 2014

For these reasons and those set forth in the Cominission Fxecusive Divector's

November 3, 2074 Probable Cause Recommendation, the Conmmission concludes that

 the advortisemeent Is express advocacy and, as a result, is an independent expenditure

sunject to tae reporting requirements ir ARS8, §§ 16-941(13) and -958. Tt rejects the

i
nDcca’sion‘s conrary conclusion.
3

M.  Tke Grder Assessing Penaitize
The Commissicen also refects the Decision’s conclusion in # 23 thai the

Commission™s order imposing pepalties is not proper because “the candidate 1

]

:whose behalr the expenditire was made and that candidate’s campaig: sceount™ are
paig
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| 10t Joir:tly and several’y responsibie for the penalties. 1he Decision’s reasoning

either remsves ail Commaission authorily o mpose civil penaities for violating te

1

rements for independen: expendinures or requires that candidates and

!
l-
i s didele commiiteas thal, by cefintiion. 1ad nothing to do with the viciation must be
!!301;3;‘} and scverally liable for any civil penalty. Either reading leads o absurd and
épotcniially unconstitutional consequences that undermire the Clean Elections Act and
its rule (R2(-109(){3): goverming pene'ries for viciations of indcpendent expenditure
! reporing reyuiremenis.
;: The Commission has the authoriiy o hvgose civil penaltics for any violation of
i the Clean filoctions Act, AR.S. § 16-857(B), and the penaitics prescribed by A R.S. §
E 15-942(2) ard Asizona Administrative Unde Rule R2-26-109%(Fi(3) apply 10
l viclations of the indepencent expenditiice reporiing requirements. The provision in

;A R.S. § 15-942(E imposing ioint and severai Lability on a candidate and cardidate

!;‘ campaign committee for penakies does sot apply here because no candidate or

|i candidate campaign committee was invoived in any way with the reporting violation

j that ocourred.
The Commission, therefore, rajects the Decision's conciusion regarding
penalties and affirins the Commission’s auhority to impose civil nenalties for

violations of the seporting requirements ifur independent expenditures as prescribed by

R2-20-109(F}i3} and A.R.8. § 16-942¢K). treinstaies the civil penaity of $95.460.
CONCILUSION

For ihese reasons, the Commissicn rejects the Decision’s recommended order

and affinns the Commission's November 28, 2614 order and civil penalties of
895,460,
Pursuant to AR.S. § 41-1092.08(:7), this is the final administrative decision in

ilils mnaer.
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i DONE this 278 day of March 2015
By & Thomas J. Koester

“homas J. Koester, Chairmar
2iizens Clean Flections Commission

!

' Elecironicaly filed on March 27, 2014 with:
II Ofice of Administrative Hearing:

il 1600 W, Washingior St.. Suite 101
!;‘-?noemx. AL, 85067

L COPY of the forcgoing emailed
i £ais 27" day of March, 2015, ic:

| Biian Bergin. lisy.
'} 2ergin, Frakes, Smailey & Oberhoitaer
445> E. Camelback Road. Suite A-7G5
Procnix. AL 85018

e

Jasor: Torchinsky, tisqg.
Holizman Vogel Josetiak PLi.C
45 'N. Hill Srive, Suite 1006

i Warrenton, VA 20186

I Attorneys lor Legacy Foundation Action Fund

| 7 Sara 4. Larsen

3 SUTEAN |
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in the Matter of Legacy Founaation Action

1Peiitioner/Anpeilant,

!;Ar-:zos-'la Citizens Clean Elections

M THE OFFICE OF ACMINISTRATIVE HEARINCS
Mo, 15F-001-CCE

Fund

ADMIHISTRATIVE LAW JUDCE

B LDECISION

;Commission
!
'Respancent/Apneliee.

4
12 ‘ o

.3 HEARIFG: January 28, 2015, with the record held open untll February 12, 2515
4 AFPEARAMCES: Brian M. 3ergin, Eso., Bergin, Frakes, Smaliey & Oberhoilzar,

51! PLLC and Jasonr Torchinsky, Esg. {pro hac vice) Holizman Vogel Josefiak PLLC for
1 Legacy roundation Action Fund: Macry R. O'Grady, £sq. and Yaser Ali, Esq., OSBORN

MALZDON, P.A for Arizora Cilizens Clean Zlections Commission
! ADMINISTRATIVE LAY JUDGE: Thumes Shedden

FRNDINGS OF FACY
1. On Decamber 16, 2014. the Arizona Citizens Clean Elections Commission

("CCEC"} issued a Notice of -earing setting ihe above-captioned matter for hearing on

l January 27 and 28, 2015, at the Office of Administrative Hearings in Phoenix, Arizona.

i 2. The Notice of Hearing provided {hat the hearing was to consider l.egacy

Foundation Actiep Fund’s {"LFAF"} appeal of the CCEC’s probable cause finding rade
on Novenber 20, 2014, and the Order And Nctice of Appeaiable Agency Action issued

" | by CCEC on November 28, 2014,

2 3. The partles agreed fo submit stipulated facts and that LEAF would suomit
2 | an initiai brief, CCEC answering or response drief, and LFAF a reply.
3}

_| | Office of Adminisirative Hoarings

Phoenix, Anzona 85007
(502) 542-8826
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b 4. OnuJanuery &, 2045, the parties submritied Join? StipLiated Facts and
| Exiibits. The Jolni Stipuiated Facts ars reprocuced heiow.’

5. On January 3, 2015, LFAF submitted its Opening Srief. On January 21,
R “ 2015, CCEC submitted is Answeriag Brief: o January 23, 2015, LEAF its Repiy. Tre
g ‘: parties praseniec cral argument on January 28. 2015, hut presented no evicence other
' iran the Jeint Stipulated i"acts and Exhibits.

5
?EE
!

3:

i 6.  OnFebruary 4. 2015, LFAF subiritted a Notice of Additional Authority.
z %: THE PARTIES STIPULATED FACTS
3 'f Fetitione: Legacy Foundation Actior Fund ("L~AF™) and Respondent Arizone

.. 'j Citizens Clean Sieciions Sormtission {“CCECT) hersby stipuiate end agree that the

H i facts siaied beiow 2rs true. The parties, however, reserve the right fo gispute the
. .| re:evance of any fact inciuded in this stipulation. They also stipulaie to the admissibility
3 | o’ the exhibits identified herein wiriie reserving the r#ight ic dispute the relevance of any

hibits referenced in the legal arguments presented 'n the case.

g i The Pariles

‘8 I 1. LFAF Is organized as a socia: walfare crganizatior pursuant to 42 U.S C.
7 l § 501{c)4;. _FAF was estanlished to further tie common good and general weifare of
g | [ the citizens of e United States by educating ihe pubtic on public policy issues,

18 '- including state fiscal and tax poiicy, the creztion ¢f an entrepreneuriai environment,

20 || educatior, labor-rnanagement reiations, citizeniship, civil rights, and government

21 i transparency issues. LFAr's purpose is described in Exhibit 1 hersto.

22 ‘, 2. LFAF Is noi registered with the Asizona Secredary of State's Dfice as a

23 ! nolltical committee.

2

,!I:

] 3. Respondent SCEC is a stete agency charged with Implementing and
I enforcing campaign finance violations under the Citizens Clean Eiections Act, Articls 2
«2 || Chapter 6 of iitle 16 (A.R.S. §§16-840 to 18-361) (the “Act’).

l
. l

7 || 4. The CCEC receives campaig:: #nance complaints about violations of the
A 11 Act and rasolves them foliowing procedures sat out in statute and ruies.
I
2 | e
- * Althcugh he exhlbna e‘nrenced in the Stipulated Facts are not attached to this Decision. those ex1ibits

| were accepied into evidence and are part of the scord in fus matter,
| Z

L



| LEAF's Adveriiseiment

b 5. CaJdanuary 3, 2014. Scoit Smith, thern Mayor of the City oi Mesa,

'l astadiished nis candidaie campaign comrnitiee. Smith for Governor 2014. anc pubiiciy
i ‘ anncuncad his candidacy. Fress reports aitached as Exhibit Z indicated that Sméth
- |} anncuncecd bis irteniicon o resign no later than May 2074, as mayor ¢f Mesa.

. S, At the time he announced his car<idacy for governor, Sirith was 2iso ine
. ; President of the U .S, Conference of Mayors {the “Conference”). Press reports attached
1

z || as Exhibit 3 indicated that Smith would leave ihat post when he resigned as Mesa's
a ir rayor.
w0 7. Smith resigned from his pesition &s Mayor of Mesa and Prasident of the
o 'l J.S. Corference of mayors on April 15, 2014.
14 “ 8.  OnNovemper 28. 201Z. in an administrative appeal of a campaign finance
.3 || enforcement, a Maricopa County Superior Court judge riled that the definition of
| "expressly agvocaies” in A.R.S. § 16-8C1.01(A) was unconsiitutional. See Fizal
51 Judgmen:, Cermmitlee for Justice & Faimess . Arizona Secretary of Staie, Nc. L.C-

- ,' 2011-000734. Tae court did not enjoin the iinslementation of the statute. The Clean

|l
18 !, intervene.
e i S. Beginning on March 31, 2014, L-AF boughi aitlime and ran

. advertiserments related to the U.S. Conference of Mayors’ policy positions in: the
2t l districts of three mavors who heid leadership roies in the Conference.

Elections Cormmission was not a party tc inis iawsuit; the court denied its motion io

2 “0.  LFAF spent $3,395 to purchase radiv advertisements in the Sacramer:io,

23 l California rnarket where Kevin Johnson, the oficer who succeeded Smith as President
2 || of the U.3. Conference of Mayors, served as mayor. These expenses are described in
% | Exhibit 4 heretc

A
e

26 I _FAF spent $2,595 to purciase radio advertisements in the Baitimore,

27 '! Mary'and market where the U.S. Conference cof Mayors’ second vice president,

2 .| Stephanie Rawtings-Blake, served as maycr. These expenses zre described in Exnibit
[

2 |

4 hereto.

.SQ;' ]
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: 2. LFAF spent aver $260.800 to purchese television agvertisemnents i the

| Phoenly, Arfzona market {the “Subject Advertisament’). These purchases ara descrined
. In Exhibits 4 and § hereto,

) | 13, The advartisements in the Phoenix market were about Mesa Mayor Scott
;| Smith and the .S Conference of Mayors poficy views or cerain issues. The

5 ! advertisemert is submitted on a flash drive as —xhibi: 6 and remains avaiiable onlins at
» 1+ hitpiiwww.youtube.comiwatch?v=NysZZi DA_OQ.

. %4, The full iext of the advertisement a'ong with screen shots is Exhidit 6

‘ E hereto. The Subject Adve:tisement in the Phcenix market aired for approxXimately two
1o 11 weelks Fom March 34, 2044, to Apd 14. 2014,
. l %5.  Phoenix is the major media markat in the State of Arizona.
2 ’i LFAF did not file any report brescribed by A.R.S. § 13-914.02 conceming
5 || the Subject Advartisemant.

AT

% | 17. i FAF did not file any report prescribed by A.R S, §§ 16-941(D) ard -858
15 } conceming the Subject Advertisement.

18.  On August?, 2074, the Arizona Court of Appeals vacated the Supericr
17 |1 Court’s nifing concerming the constitutionafity of the definition of “expressly agvocaies.”
Commitiee for Justice & Faimess v. Secretary of Stele, 332 P.3d 94 /2014)

8

8
1€ Arizona Eleciions.

j 8. Gandidate nominations for the OFice of Governor for the 2014 election
' had ‘o de filed at the Secretary of State’s Office between April 28, 2014 and iay 23
2z L 2014,

i)

P

23 | 23.  Early woting for the primary eieciion began on Juiy 31, 2014. Any Arizona
24 I voler is eligibie 1o vote dusing the sarly voiing period.

25 I 21.  The primary election took place on August 26, 2014

26 '/ 2z.  Early waoling Tor the general eiection began Getober 9, 2044,

27 T 23. The gerneral election took place cn Novemnber 4, 2014.

28 Z4. Registered Repuoiicans and peisons registered as independents or as

2o ! members of a party not represented on e bailot may vote in the Republican primary.
0 Procedural History
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|1
: '\ 25.  Onduly 1. 2014, counse! for the gubematcrial campaigr of Mayor Smit:

4 l filed & compiain: with ke Arizona Secretary of 3tate and the CCEC alieging, among
othe: things, that the Sublect Advertisement enounied tc “express advocacy” under

. Arizona law hut faiied to fle the necessary regiairation and campaign finance
|| disciosure forms with the Arizona Secretary of State and the CCEC. A copy of the

we !

&

afl Compiaint is Exhibit 7 heratc.
i 26. I particular. the complairt alieged that LFAF viclated A R.S. §§ 16-
i 314,02, -941(D) and -958(A)-{B).

y 27, The Arizona Secretary of Staie’s Uffice referved the complairt to the

3

.» || Maricopa Ceurty Elections Department (the “Jenertment”).

’ 28. By letier datec Jduly 21, 2014, & lawyer renresenting the Department

¥ ] informed counsel for former Mayor Smith that the Department did not have reasonat’e
- ” cause ¢ befieve that LFAF haa committed a viniation of AR.S. § 16-901.01 ef. seq. A
= ‘Ii. copy of inis .etter is Exhibit 3 hereto.

. 22.  Neanwhiie, the CCEC also initiated iis reguiatory orocess for dealir:g with
16 -+ complaints. in & letter daved July &, 2014, the CCEC provided LFAF with nofice and an
7 opporuniy o respond fo the Complaint. A copy of this letter 1s Exhibit 9 hereto.

Bl 35.  Fotiowing netice on July 8, 2104, LTAF filed a response wits the CCEC on
- 11 July 16, 2014, and appeared at & hearing before ine CCEC on July 31. 2014. LFAF's

20 ;| response is exhibit 12.

5 || 31. LFAF also filed a lawsuit in Supedior Court on July 18, 2014, challenging

| the CCEC's jurisdiction and the consiitutionailty of A.R.S. § 16-901(A), and seeking to
s 11 enjoln the CCEC from acting on the compiain!. This iawstit was dismissed on

2 I September 23, 2014, for reasons sst forth on ine record. Exhibit 11. A transcript of the
= || proceedings on the Motion to Dismiss has besn ordered and will be submitted, uporn

22

6 | veceipt, as exh'hit 28.

ar 22.  On.uly 28. 2014, the CCEC Executive Director provigec a
- | recomraendation o the Commission on jurisdiction and express advocacy
1]

29 “ communication, a copy of which is attached as Exhibit 12, LFAF submitted a
1
3% 1

2



g ;} supplementzi filing to the CCEC on Juty 30, 204, a copy of which is atiached heretc
. s Exibt 12,
23.  OnJuly 37, 2014, the CCEC found that it hac jurisdiction to consider the
. aliegations in the Complaint. A ranscript of the July 31, 2014 CCEC meeting is Exhipit
| 14 hersto. LFAF also made a suppiemantal fling on or about August 13, 2014, lo the
j g CCEC, 2 cepv of which is attached hereto as =xhibit 15.

I
31
K|

i Il 34, The CCEC Executive Divector provided a recommendsation 1o the

s 11 Commission on September €, 2014, regarding whather there was reason to betieve a
o | Vioialion accurred. A copy of that recormmendation is Exhibit 15.

- ly 25.  On Septemoer 11, 2044, ihe CCLT found reason to befieve thata
4+ 1 vioiation of the Act msy have occurred and auihorized an investigation. A transcript of
o | tais meeting is Extivit 17 hersto. The basis %or the CCEC's reasan to believe finding

1 ¢ was that the Subject Advertisement was ar indapendent expenditure and that LFAF's

il |

.4 |; 1ailure to report those expenditures pursuant to AR.S, 16-941(D) and -958 vioiatec the
= Clean Electicns AclL.

i

"

. 36. On Septemper 26, 2014, the CCEC issued a Compliance Crder along with
-7 || written guestions to be answered under oath verifying LFAF’s spending in Arizona.

1 1| LFAF deciined to answe: the questions in a letier dated October 3, 2014, ciaiming that
-9 1, the CCEC's inquiries were not relevant to the iSomplaint and that the CCEC had no

20 || authorily to ask ebout LFAS's spending in Adzona. A copy of CCEC's Compliance

2+ + Order and LFAF's response are Exhibits 18 anc 19 respectively

22 ] 37.  On Qclober 14, 2014, LFAF grovided a second response io the

23 i Compliar.ce Crdey, again asserting the CC=C had no authority over LFAF's advertising

24 !s and challenging the CCEC's authority to issue penalties. A copy of this response is
Exhibit 20 hereic.

2 38. The Executive Director submittec recommendations to the Commissicn

a ] | regarding probable cause and poteniiai pepalties dated November 7, 2014. The

28 | probable cause recommendation is Exhibit 21 and the recommendation regarding

- penalties 15 Exhibit 22.

[
o




|
) |1 32. LFAF filad a response . opposition: to tha Executive Director's Probabie
, 1| Cause Recommendation on iNovember 17, 2044, A cocy of LFAF's response is Exhibit
: g - €3 herete.

! 4. Byletter dated November 19, 2034, counse! for former candidate Smit
. ,l filed a letter with the CCEC executive directcr, seeking io withdzaw his July 4, 2014
5 |+ Cormpiaint. A copy of this ietter is Sxnikit 24 hareto,

X | 4%, On Noverber 23, 2014, the SCEC found nrobable cause to Saiieve LFAF
8 , nac viciated the Ciean lections Act and authorized the assessmani of $95,460 in

gt | penaities, The penalty assessment was caiculzied at $860 per day for 111 cays, which
. |, Was the number of days beiweer the Commission's assessment of penalties and an¢
11 ,! its assertion of jurisdiction on July 34, 2014. The CCEC aiso determined ithat ihe

& I ; compieinant’s letter seeking to withdraw the complaint did noi deprive it of jurisdiction.
s || A copy of ihe November 20, 2014 transcrip is Exhibit 25 hereto,

24 (] «2.  The adjusted primary election spending limit for the office of Scvernor In,
15 the 2074 race was $753.816. ['en parcent of that amount is $75,362.

-6 ;i 43. CnNovember 28, 2074, the SCEC issued order assessing civil penakies
-7 : agaizst LFAF and a notice of appealaoie agency action. A copy of this orcer is Exhibit
ol

26 hereln.

E
8
g i 44. Inresponse, LFAF filed a fimeiy raquest for an administrative nearing. A
20 || copy of this request for a hearing is Exnibit 27 ~ereto
2 i EACERYTS FROM APPLICASLE STATUTES. AND RULE
22 | "independent expenditure” means:
23 .‘ Aln expenditure by a person o political committee. other ihan a
. i candidate's campaign committee. that expressiy advocates the election
- "[ or defeat of a cleady identified cardidate, that 's made without
25 | cooperation or censultation with any candidate or committee or agent
o l¢ cf the candidale and that is not mace in concert with or at the request

or suggestion of a candidate, or ary committee or agent of the
ard i candidate. Indeperdent expenditure includes ar expenditure that is

i subject to the requirements of section 15-917, which requires a copy of
campaigr !lterature or adverisement o be sent ‘o s candidate named
or oiherwise referred 1o in the literature or advertisement.

L8] ¥
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ARZ2. REV. STAT. § 15-901444).

T=ixpressly advocafes” means:

wveking a genersi public commanication, such as in a breadcast
medium, newspaper, magazine, biliboard or direct mailer referring to
cre o7 irore ciearly identified candicates and targeted to the electorate
of that cardidate(s; that in coniext cer have no reasonanle meaning
other thar o advocate tha election o defeat of the candidaie(s), as
evidencec oy faciors such as the presentation of the candidate(s) iz a
favorabie or unfavorabie light, the iargaiing. placement or timing of the
communication or the inclusion of statemenis of the candidate(s} or
0DI0NenS.

ARIZ. REY. STAT. § 18-904 01{AX2).

ARIZ. RV, JTAT. § 16-941(D) nrovides that

Notwithstanding eny law to the conirary, any person who makas
independent axperditures related tc a particular office cumulatively
exceeding five hundred dollars i an slection cyde. with the exception
of any expenditure iisted in section 13-92C ... shall fle reporis with the
secretary of state in accordance with seclion 15-8958 so indicating,
identifying the office and the candidaie or group of candidates whose
slection or defeat is being advocaied and stating whether the person is
acvocating election or advocating de’eat.

ARIZ, Rev. STAT. § 18-9472(B} provides (hat:

I: addition to any other penaliies impused by law, the civii penalty for a
viclation by or on behalf of any candidate of any reporting requirerment
imposed by ihis chapter shal! be calculated as follows ....| The
candidate anc the candidate's campaign account snall be jointly and
severaily responsible for any penraiy imposed pursuant fo tis
suoseciior.

ARIZ. ADMIN TOLE sectior: R2-20-109(F)(3) nrovides that;

Any oerson making an independent expenditure on behaii of a
candidate and not timely filing a campaign finance report as required
oy A.R.S. § 16-241(D}, AR.S, § 16-958, or A.R.S. § 16-913 shall be
subject to a civii penaity as desoribed in AR.S. § 16-942().

ARiZ. REV. STAT. § 16-957 nrovides that:

A. If the commission finds that thera is reason tc beiieve that a person
~as violated any provision of this articte, the commission shall serve on

&



< thet person an order stating with reascnable particularity the nature of
the violation and requiring complance withir fourteen days. During that

? period, the allegecd violator may nrovide anv explanation fo the
” semmission, corply with the ordar, or anter inio a public administrative

settlement with the commission.

2. Upon expiratior of the fourteen cays, if the commission fnds that

§ thz aileged violator remains out of compliance, the commission shall
§ li make a pubiic finding 1o {hat effect ans issue an order assessing a civil

| penally ir: accordance with secticn 46-942, uniess the commission
i publishes findings of fact and conciusions of law expressing good
8yt cause for reducing or excusing the nenalty. The violator has fourteer:
l days from the date of issuance of the crder assessing the pznally to
- appeal i the superior court as provided in fitie 12, chapter 7. article 6.

12

& COKC!UISIONS OF LAW

2|l 1. CCEC bears the burden of persuasion. ARZ. Rev. STAT. § 41-
*3 | 1092.07(G)(3}.

i 2. The standar: of proof or: ali Issues in tis matter is that of a
® _ preponderance of the evidence. ARZ. ADaiN. CODE § R2-19-1 13(A).

bl | 3. "Criess otherwise provided by iaw: 1. The party asserting a ciaim. rignd,

7 or eniitlertent has the burden of proof: jand] 2. A party asserting an affimnative defense
" has the burden of establishing the affirmative icfease....” AriZ. ADMIN. CODE §R2-19-
® 1 410(B
= 4,

A preponderance of the eviderce is:

- The greater weight of the evidence, not necessarily established by the
22 i greater number of witnesses festifyirg ic a fact but by evidence *hat

_ has the most convincing force: superior evidentiary weight that. though
=4 not sufficient to free the mind wholy irom ail reasonable doupt, is stilf
24 sufficient to incline a fal- and impartal mind to cne side of the issue
rather than the other.

25
n6 3LACK'S Law DICTONARY 1373 (1 Cth od. 2014).
2 5. ‘The primary objective in censirving statutes acopted Dy initiative is o give

=8 |1 effect to the infent of the eiectorate. Arzona f.asly Childhood Devefopiment & Health
2 | Board v. Janice K. Brower, 221 Ariz. 467, 242 P 3d 805 (2008).
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| 6. Generally, if a statule is clear, the tribunal sheuld nof read inlo the statite
: words or imitaticns that the voters did not inernseives include. Darran v. McClenner.

! 598 Ariz. Aav. Res. 12, 337 P.3d 550 (App. 2014); Home Builders Associatios: oF

‘ Central Arizena v. Cly of Scoltsdale, 187 Ariz. 479, 482, 930 P.2d €93, 897

| (1997)(“Where the language of a statute is clear and unambiguous, [the tribunal is] not

|1 warrarted 'n reading intc the law words te lagisiature did not choosz {o inciude.”)

z. Stannes shouid be consldered I cortext io determine the intent of the

|| antire act. “A siatrle Is tc be given such an effact that no clause, sentence or wond 's

. rendered superfiuous. void, contradictory or insignificant.” Guzman v. Guzmarn, 178

|| Ariz. 483, 187. 854 P.2c 1169.1172 {App. 1362

: 3.  The United Stales Supreme Couit has adopted a “functicnal equivaiens”
i iest regarding express advocacy. under (nat iesi, a commusication s corsidered

| eXDress advocacy oniy if it is suscantible o nc reasorabie interpretation other thar an

g appeal tc vote tor or against a specific candicaie. The speaker's subjeciive intent is
 irrelevant ic the inquiry. The tribunal may coicider the communication's context,
including tha fiming of the communication, but these factors cannot be used as a proxy

i for that subjective intent. See Commiltee for Jusfice & Fairness v. Ariz. Secy. Of State's
Office, 235 Ariz. 347, 332 ©.3d 94, (App. 2214 )(reviewing applicable federal case law).

g. GCEC has authority tc exforce the Ciean Zlections Act. ARIZ. REV. STAT. §

. .1 18-956{ANT).

1G. LFAF raises three arguments iniended to show that CCEC has excesced

|+ its authortly: (1) _FAF argues thal Decause the matching funds provision of the Act has

been found unconstitutional and independeni sxpenditures ara also subjeci to
| regulation under Title 16, Chapter 8, Article 1. the reporting requirements found in ARiz.
Rev. 8TAT, secticn 16-841{D) are no ionger "elevani; {Z2) LrAF's expenditures are

.| exempt f-om reporting pursuant to ARIZ. REV. STAT. section 16-920(A)(5); and {3)con

referral from the Arizona Secretary of State’s ffice, the Maricopa County Elections
Department found no veasonabie cause te bedeve that LLFAF had viciated Title 186,
Chapter 6. Articie 1.
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11. CCEC argues that: {1) the disclosure rules serve “substantial goverrsment
Interests” inciuding voter education and determencs of corruption; {2) that the
exemptions found in ARIZ. REv. STAT. section 153-320(A}{5) do not apply: and (3) the
Secretaiv of SiatesMaricopa County findings are noi relevant to the Ciean Slections
Act.

12.  LrAF preserts no persuasiva authority showing that the invaiidation of *he

. || matchirg funds provision has eliminated CCiZ{"'s duty to enforze the remainder of the

i
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Act or that the Secretary of Siate’s dacisions ragarding Article 4 iimit CCEC's authority
regarding Article 2.

13.  ARiz. Rev. STAT. secticr 16-G20(A)5) appiies to “iclontributions for use ic
support ar oppose an nitatlive or referendurn ~neasure or amendment to the
constitudon.” As such, it is not applicable to this matter.

Thne Subject Adverlisement does net Corstitute Express Advocacy

3d.  GCEC has not shown that the Subject Advertisement constitutes express
advocacy intendec to advocate for the defeat of Vir. Smith in the Repubiican primary.

75.  As setout above, a cormmunicetion expressly advocates only if there can

be "no reasonable meaning other than to advocate the eiection or defeat of the

| cendidate "’ ARZ. REV. STAT, § 16-901 01(AY2).

13.  The Subjeci Advertisement can raasonably been seen as permissibie

2 !+ issue advocacy based on factars including: the content of the communications; tha:

/| they were aired at a £ime in which Mr. Smith was still the mayor of esa and the

President of the Conference: although M. Sirith had announced his intention to resign,

23 1, 1@ was under no legal obligation to de o and ihe Subject Advertisements were airad

before tne *window”™ in wnich candidates’ nerinations were due &t ihe Secretary of
State’s Cffice:® thev were aired about four arit. one-half months before eariy voting
started in tne Republican primary, ancd about five and cne-nalf months bafore the

7 Urder this standaid, a showing that the Subject Adverisercent can reasonably be corstrued as being
express advocacy is not sufficiert to meet tne burden of proof. CF Commitice for Justice & Faimess. 235
Anz at 351, 332 P 3¢ at 98 (substential evidence can exist %o support a decision sven if ihe resorc aiso

i supports a ifferent conclusion).
A 3 Sege Stipulated Fact No 18,

A



) r eiection itsel; and voting in the Republican primary was not iimited io registered
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|! Republicans.

‘e Quder Assessing Civil Pene'tios does not Compiy with
ARiz. REV, STAT. Section 18-642(3)

i 7. Under ARiz. AbMix. CODE section R2-20-7089{F)(3)}, a party making an

independent 2xpenditura on behelf of a cardidate and riot properiy reporting that

' expenditure is subject fo a penalty as descried in AREZ. REv. STAT. section 16-842(B).*

' 18. Section 16-942(B) provides penaitias for any reporting violation and that

| “itthe candidate and the candidale’s camnaign account shail be jointly and severally

responsibie for gry penalty imposec pursuant :c this subsecton.” {Underscore added.

1€ CCEC argues that ihe purtion of ¢ie statute imposing joint and severai

resnonsibiify on the cancidate and committee applies cnly wher ihat candidate or bis

committee has committed the reporting vioiation, and does not apply when the viclation
] is by ancther entity on behalf of the candicate.

I 2C. Under CCEC’s intarpretation, the siatute's sentence regarding oint and
! saverai respansibility would have no effect anc wouid be given no maaning when
assessing penaities for violations accruing under R2-20-109(F)(3)° and, ir other cases,
it would require adding a limitation to the statuie that was not included by the voters
J{L.e., a.dmitation w he effect that joint and sevural responsibiiity applies not to “any”

penalty. sut only to penalties for violations made by cardidates or their committees).®

! . aenn
|| *LFAF argues b the effect that the statute cannal ieasonably ba applied to independent expenditiures
. because such sxpenditures cannot be made “on behalf" of a candidate. But the Administrative Law
1| <udge has no authority to disregard he plair ianguago of R2-20-109{F)(3), which by its express terms

| directs that a penalty shall e imposed. See. e.g., Phoenix v. Winn, 70 Ariz. 316, 220 P.2d 222
;- (1850)(statutes are presumed valid), Gutierrez v. Industiial Commission of Arizona, 226 Ariz. 385, 249
- P.3d 1095 (2011) (statutes and rules are construed using *he same principles).
" Consequerily, the Administrative Law Judge does not agree with CCEC's position that its interpretation
harmonizes the statute and rule.
8 CCEC argues that its interpretation of ihe staiute avoids an “absurd resuli” wherein a party making an
indapandent expenditure would avoid any penalty. t'his argument is not persuasive in light of the
| stalute's requirement that “any penalty” s ‘o be imposet jointly and severally end because nothing in the
/| stewie precludes hoiding the party making the indeperidesit expenditure and the candidate and
| committee lointly ard severally responsible. Anc as LFAZ argues, the parly making an independent
expenditure would aiso be subject to penalties enforced by the Secretary of State's Office.

12
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’ 27. Assuch, CCEC's interprefation is conirary to princinies of siakniory
! construction and the Order dces not meei the requirements of ARIZ. REv. STAT, section
“5-942{R). See Guzman v. Guzman; Darrah v. McClenren.
Conclusion’
[l 22. Because the Suoject Advertise:rnent car reasorably be seenr as

i, permissibie issue advocacy, it does nol constil::te express advocacy as the ierm is

defined %r purposes of the Ciean Clections Act. Because the Subject Advertisement is

2 || 101 exprass acvocacy, L=Ar did not make an independent expendriure subject to the

15

29 11

3

. reporting requirements of AREZ. REv. STAT. scciion 15-941{D) and L AF is nct sudject o

| & civi! penalty under ARLZ. REV. STAT, section 15-942(B).

EE 23. Zven ¥ the Subject Adve:tisemen was an independent expenditure
subject to the reperting requiremenis, the Order was ot properly issued because under

| ARiZ. REV. STAT. sectior: 16-942(B}. the candidate or whose behaif the axpenditure was

| made and that cancicate’s campaign account must be made joinfly and severally

;1 responsitie, which the Order dues not do.

5 11 24, Consequeniuy, FAF's appeal shaund e susiained and the Order

assessing 2 civ? penalty rescinded.
iT I8 DROERED that Legacy Foundation Action Fund's appeal is sustained;
IT 18 FURTHER CRDERED thal the November 28, 2014 Order assessing civil
penaity is rescinded.

t in the eveni of certification of the Administrative Law Judge Decision by the Director of
| the Office of Administrative Hearings, ihe effactive date of the Order is five days after
|| the date of that certificatior:.

. Done this day, March 4, 2015,

: {s/ Thomas Shedden
i1 Thomas Shedden

Bewuse the Admistrative Law Judge had found thal the Subject Advemseme.-m WAS NUL BXPress

ii advocacy and fhat the Order s not in compliance with 4riz. Rev. Stat section 13-8421B}, he does na:
adaress L=\"'s contention thai the superior court's ruling that section 16-301.01(A) was unconstitutinnal

| randereg tnat law unenforceable

L |
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