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STATE OF ARIZONA 

CITIZENS CLEAN ELECTIONS COMMISSION 

MUR 14-014  

Arizona Future Fund  

STATEMENT OF REASONS OF THE EXECUTIVE DIRECTOR 

 

On behalf of the Citizens Clean Elections Commission (“Commission”), the 

Executive Director hereby provides the following Statement of Reasons why there 

is reason to believe that a violation of the Citizens Clean Elections Act and 

Commission rules (collectively, the “Act”) may have occurred. 

I. Procedural Background  

On August 13 and August 20, 2014, Michael Liburdi (“Complainant”) filed  

complaints (collectively the “Complaint”) with the Commission and with the 

Arizona Secretary of State’s Office against an entity known as the Arizona Future 

Fund (“AFF” or “Respondent”) alleging that Respondent had violated Arizona’s 

campaign finance laws, including the Citizens Clean Elections Act.  Exhibits 1, 2.  

Respondent filed two timely responses at the request of Commission staff, on 

August 28 and November 18, 2014. Exhibits 3, 4  The Arizona Secretary of State 

referred the matter to the Maricopa County Recorder’s Office, who, in turn, 

referred the matter to an outside attorney.  Exhibit 5. That attorney concluded that 

there was reasonable cause to believe a violation of Article 1 of Chapter 6, Title 

16.  Id.  Based on that conclusion, the Secretary of State’s office issued a 

reasonable cause determination on September 10, 2014 stating “the [Respondent] 

has violated provisions of Title 16, Chapter 6, Article 1 of the Arizona Revised 
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Statutes, specifically A.R.S. § 16-914.02(A)(1), 16-914.02(F) and 16-914.02(K), 

and other applicable statutes related to the failure to perform a duty as required by 

law.”  Id.   

II. Legal Analysis  

This complaint involves a television advertisement and a newspaper 

advertisement involving Mayor Scott Smith, then a candidate for the Republican 

Nomination for Governor.   

The script of the television advertisement is as follows:   

[Voice Over]: Tired of Empty Promises and All the He Said She Said  

[VO] There’s a better choice. 

[VO] As Mayor of Mesa Scott Smith cut taxes, created jobs, and reduced crime.  

[VO] The result has been called the Mesa Miracle  

[VO]Now Scott’s ready to put the same proven government and entrepreneurial 

experience to work for all of Arizona.  

[VO]He knows the best solutions for problems on our border come from here, not 

Washington.  

[VO] Republicans and independents agree, Scott Smith sounds just right.  

 

Screen shots are attached as Exhibit 6.  These show two of Smith’s opponents for 

the Republican nomination, then pictures of Smith with text underscoring the 

advertisement’s script, stating “There’s a better choice for governor” and 

concluding with the words “Scott Smith.” Id.  The value of the television 

advertisement was $74,247.  Exhibit 1.   

The print advertisement, which ran in the Prescott Daily Courier, is 

reproduced in Exhibit 2.  It includes a campaign photograph of Smith and 
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advertises Governor Jan Brewer’s endorsement of Smith and stated that Smith 

“[b]rought better jobs, schools and roads as Mayor—Just what we need in a 

Governor.” 

Finally, internet advertising was purchased urging viewers to “take action” 

by “support[ing] Scott Smith’s real leadership.”  This advertisement is reproduced 

in Exhibit 2.   

These advertisements unequivocally constitute express advocacy under 

Arizona law and are independent expenditures on behalf of Scott Smith that were 

required to be reported under the Clean Elections Act.  A.R.S. §§ 16-901(14); -

901.01; -941(D); -942(B); -958.   Arizona law defines “expressly advocates” as: 

[1.] Making a general public communication, such as in a broadcast 

medium, newspaper, magazine, billboard or direct mailer  

[2.] referring to one or more clearly identified candidates and 

[3.] targeted to the electorate of that candidate(s)  

[4.] that in context can have no reasonable meaning other than to 

advocate the election or defeat of the candidate(s), as evidenced by 

factors such as the presentation of the candidate(s) in a favorable or 

unfavorable light, the targeting, placement or timing of the 

communication or the inclusion of statements of the candidate(s) or 

opponents. 

A.R.S. § 16-901.01(A)(2).   

The pro-Smith advertisements easily satisfy all of the requirements. The 

advertisements appeared in broadcast, print media and on the Internet and referred 

clearly to Smith, a candidate for governor.  See A.R.S. § 16-901(4) (defining 
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clearly identified candidate as the appearance of “the name, a photograph or a 

drawing of the candidate.”).  The targets included areas that reached the 

Republican gubernatorial electorate.  Finally, in context, the communications 

cannot be viewed as urging anything other than a vote for Scott Smith:  The 

advertisements stated: 

Television: there was a “better choice” for governor and that Republicans 

and independents supported Smith; 

Print: Smith and his mayoral record are what is “needed in a Governor”;    

Internet: viewers should “take action” by supporting Smith.  

 

These advertisements ran in the weeks leading up to the 2014 primary election.  

Based on a review of the text, video, voice-over, and timing of the advertisements 

in relation to Smith’s candidacy for governor, the advertisements had no 

reasonable meaning other than to advocate for the election of Smith for governor.  

See Comm. for Justice & Fairness v. Arizona Sec'y of State's Office, 235 Ariz. 347 

¶ 26, 332 P.3d 94, 101 (App. 2014) (holding that plaintiff’s advertisement 

constituted express advocacy under the Arizona statute).  

In its responses AFF argues that the definition of express advocacy in 

Arizona should be limited to so-called magic words and that the term “purpose of 

influencing the results of an election” as used in A.R.S. § 16-901(8) defining 

expenditures must be limited in order to be constitutional.  Exhibits 3, 4 (citing 

Buckley v. Valeo, 424 U.S. 1 (1976)).  This argument is foreclosed by the text of 

the Clean Elections Act, including A.R.S. § 16-901.01, and is inconsistent with the 
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Court of Appeals’ decision in Comm. for Justice & Fairness, which recognizes that 

Arizona is not limited to so-called magic words in providing for disclosure of 

election spending.  

The entity AFF is not a corporation and does not appear to dispute the value 

of the expenditures involved.   

III. Recommendation 

Because AFF made express advocacy communications and filed no reports, 

it is subject to enforcement under the Citizens Clean Elections Act and Rules for 

violating A.R.S. §§ 16-941(D) and -958(A) and (B).  If the Commission 

determines by an affirmative vote of at least three (3) of its members that it has 

reason to believe AFF has violated a statute or rule over which the Commission 

has jurisdiction, the Commission shall notify AFF of the Commission’s finding 

setting forth: (i) the sections of the statute or rule alleged to have been violated; (ii) 

the alleged factual basis supporting the finding; and (iii) an order requiring 

compliance within fourteen (14) days.  During that period, the Respondent may 

provide any explanation to the Commission, comply with the order, or enter into a 

public administrative settlement with the Commission.  A.R.S. § 16-957(A) & 

Ariz. Admin. Code R2-20-208(A). 

If the Commission finds reason to believe that a violation of a statute or rule 

over which the Commission has jurisdiction has occurred, the Commission shall 

conduct an investigation. Ariz. Admin. Code R2-20-209(A).  The Commission 
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may authorize the Executive Director to subpoena all of the Respondent’s records 

documenting disbursements, debts, or obligations to the present, and may authorize 

an audit. 

Upon expiration of the fourteen (14) days, if the Commission finds that the 

alleged violator remains out of compliance, the Commission shall make a public 

finding to that effect and issue an order assessing a civil penalty in accordance with 

A.R.S. § 16-942, unless the Commission publishes findings of fact and conclusions 

of law expressing good cause for reducing or excusing the penalty.  A.R.S. § 16-

957(B).   

After fourteen (14) days and upon completion of the investigation, the 

Executive Director will recommend whether the Commission should find probable 

cause to believe that a violation of a statute or rule over which the Commission has 

jurisdiction has occurred.  Ariz. Admin. Code R2-20-214(A).  Upon a finding of 

probable cause that the alleged violator remains out of compliance, by an 

affirmative vote of at least three (3) of its members, the Commission may issue of 

an order and assess civil penalties pursuant to A.R.S. § 16-957(B).  Ariz. Admin. 

Code R2-20-217.    

     Dated this 9th day of December, 2014. 

          

By: 

 

s/Thomas M. Collins 

            Thomas M. Collins, Executive Director 
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VIA EMAIL AND U.S. MAIL
Thomas. Collins@azcleanelections. gov
Thomas M. Collins
Executive Director
Citizens Clean Elections Commission
l6l6 West Adams, Suite I l0
Phoenix, AZ 85007

Re: Arizona Future Fund

Dear Mr. Collins:

This is a campaign finance complaint against Arizona Future Fund ("AFF"), which
purports to be an entity recognized by the IRS as having 501(c)(a) status. See

www.arizonafuturefund.com. Our research indicates that AFF is an association that obtained
501(c)(a) status from the IRS in June 2014. The contact person is William B. Canfield III, and
its address is 1900 M. StreetN'W, Washington, DC20036.

On Friday, August 8, the Ducey 2014 campaign was informed that AFF made a $74,247
media buy for television advertisements in the Phoenix, Tucson, and Yuma cable markets. See

Table 1, below. The start date of the advertisement is reported as of Saturday, August9,2014.
The advertisement expressly advocates in favor of Scott Smith. AFF's advertisement is available
on its website.

Table 1: AFF Cable Buy

Phoenix Cable ONE/ArÍzona Reqional, AZ
Phoenix Cox Media/DirecTV- I+ Phoenix IC,

AZ
Phoenix Cox Media/DISH- I* Phoenix lC, AZ
Phoenix Cox Media/Phoenix Interconne ct, AZ $ 61,188
Tucson/ì\ogales Cox Media/Tucson DMA

Interconnect, AZ
$ 10,553

YumalEl Centro Time Warner/El Centro, CA $ 2,506
Total: g 74,247

Snell & Wilmer is a member of LEX l\1UNDI, The Leading Assoc¡ation of Independent Law Firms
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Legal Violation: Failure to Register as an Independent Expenditure Organization (A.R.S.

$$ 16-914.02(A), 16-941(D) and 16-958)

For an independent expenditure made in a statewide race, A.R.S. $ 16-914.02(A)
mandates that a corporation, limited liability company, or labor organization file a registration to
the Secretary of State "not later than one day after making the expenditure, excluding Saturdays,
Sundays and other legal holidays." The expenditure threshold is any single expenditure or
aggregate expenditures of $5,000.or more. A.R.S. $ 16-914.02(AXl). Arizona law broadly
defines "expenditure" to include events where money is exchanged and also those events in
which a person makes a promise of future payment. A.R.S. $ l6-901(8) (defining "expenditure"
to include any "purchase, payment, distribution, loan, advance, deposit, or gift of money or
anything of value made by a person for the purpose of influencing an election in this state . . .

and a contract, promise or agreement to make an expenditure resulting in an extension of credit .

. . ."). According to the law, AFF's expenditure was made, at the latest, on Friday, August 8,
2014 because AFF made a "purchase, payment, distribution, loan, advance, [or] deposit" or
otherwise entered into a "contract, promise, or agreement" to purchase airtime on or before that
date.

At $74,247, AFF's media buy from last week well exceeds the $5,000 registration
threshold. Assuming that it made the expenditure on Friday, August 8,2014, AFF was required
to register with the Secretary of State no later than Monday, August ll, 2014. Of course, AFF's
expenditure could have been made earlier than August 8,2014, and the requirement to register
with the Secretary of State would have been one day following the actual expenditure date.
Moreover, under the Clean Elections Act, A.R.S. $$ 16-941(D) and 16-958, AFF was required to
submit expenditure reports with the Secretary of State, according to a specified schedule, which
it has not done.

For these reasons, there is reason to believe that AFF has violated A.R.S. $$ 16-
914.02(AXl), 16-941(D) and 16-958, and we ask that you recommend that the Commission find
reasonable cause that a campaign finance violation has occurred.

I declare under penalty of perjury that the foregoing is true and correct.

l^L
Michael T. Liburdi
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State of Arizona

County of Maricopa

)
)
)

,41t
IJ day of August, 2014, bySubscribed and sworn (or affirmed) before me this

Michael T. Liburdi
fi

Notary

Christina Estes-Werther
Karen Osborne

CYNTHIA J. TASSIELLI
Notary Publ¡c. State of Arizona

MARICOPACOUNTY
My Commiaeion Expires

Jun€ 1,2015
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William B. Canfield III 
Attorney at Law 

Suite 600 
1900 M Street, North West 
Washington, D.C. 20036 

(202) 530‐3332 
canfieldwilliam@gmail.com 

 
November 17, 2014 

Ms. Sara A. Larsen 
Mr. Thomas Collins 
Citizens Clean Elections Commission 
1616 W. Adams 
Suite 110 
Phoenix, AZ 85007 
        Re:  CCEC MUR NO. 14‐014 
 
Dear Ms. Larsen and Mr. Collins: 
 
  I received, via an email attachment on Friday, November 14, 2014, your cover letter of that date 
as well as a complaint dated August 13, 2014 which appears to have been received by your office on 
that same date.  As we discussed by phone on November `14, 2014, your email attaching the complaint 
of August 13, 2014 was the first and only indication I had as to the very existence of this complaint.  Had 
I been timely apprised of your receipt of this complaint, I would have immediately responded to it as 
required by the rules of the Commission.  Notwithstanding the more than ninety days that have 
transpired since the complaint was filed, I now respond out of deference to the Commission and in a 
good‐faith effort to settle MUR NO. 14‐014 in a mutually agreeable manner. 
 
  The complaint of August 13, 2014, prepared and filed by an attorney for the committee 
supporting Governor‐elect Ducey, suggests that the Arizona Future Fund (the “Fund”), a tax‐exempt 
association of individuals conducting its social welfare purpose under section 501c4 of the Internal 
Revenue Code of 1986, as amended, violated certain specified sections of Arizona Statutes, to wit, 
sections 16‐914.02(A), 16‐941(D) and 16‐958, by failing to file as an “independent expenditure” 
committee and disclose its activities to the State of Arizona.  As defined in A.R.S. 16‐901(8), the term 
“expenditure” means a payment made “for the purpose of influencing an election.”   As set forth in my 
letter to the Commission of August 28, 2014, which is specifically incorporated by reference hereby, the 
Arizona Future Fund did not make an “independent expenditure” and is not a “political committee” for 
the reasons set forth in my letter of August 28, 2014.  The phrase to “influence an election” is so 
amorphous and subjective that the United States Supreme Court in the seminal decision of Buckley v. 
Valeo held that the term could withstand a First Amendment challenge only if the speech at issue 
contained words of “express advocacy” such as “elect,” “defeat,”  “vote for,” or “vote against” an 
identified candidate.  The complainant in this matter fails to cite a single word or phrase in the print or 
broadcast messages paid for by the Fund that constitute “express advocacy” as outlined in the Buckley 
decision.  Because the public policy speech paid for by the Fund is Constitutionally‐protected by the First 
Amendment, as applied to the states by the Fourteenth Amendment, the burden of the complainant 
and the Commission is extremely high when seeking to regulate the legitimate issue advocacy speech of 
a tax‐exempt social welfare entity such as the Fund.  That burden remains unmet. 
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  As we have discussed over the last few months, the Fund is prepared to enter into a good‐faith 
conciliation effort with the Commission so as to put this matter behind us and allow the Fund to 
terminate its activities by the close of its tax year on December 31, 2014 and file a terminating Form 990 
(the Informational Return) with the Internal Revenue Service thereafter.  The Fund has neither raised 
nor expended any financial resources since the end of August of this year.  Because of the publicity 
generated by the complainant following the filing of these complaints, there is absolutely no prospect of 
the Fund being able to obtain additional donations going forward.  As we have also discussed, funds 
remaining available to the Fund from prior donations are extremely limited at this point.  Additional 
expenses incurred by counsel in bringing this matter to a mutually agreeable conclusion simply serve to 
further deplete the Fund’s remaining resources.  It is in that context that I would seek the cooperation of 
the Commission in framing a draft conciliation agreement for my review.  As I have also discussed with 
you, any such conciliation agreement that is suitable to the Commission must also be agreed to by the 
Arizona Attorney General’s Office so as to preclude the necessity of the Fund reaching an agreement 
with the Commission only to find that the Office of the Attorney General opposes that agreement. 
 
  In that context, I would like the record before the Commission to reflect the fact that I wrote to 
the State Elections Director on September 17, 2014 (a copy of which was provided to your office on that 
date) to point out that the private attorney retained by Maricopa County (Jeffrey Messing) to render 
findings of fact and law regarding the complaint of the Ducey committee filed with the Secretary of 
State’s Office utterly failed in his obligation to allow the Fund timely notice and the right to respond to 
the complaint he was retained to review by the County.  That obligation is required by the “due process” 
clause of the Fifth Amendment as applied to the states by the Fourteenth Amendment to the U.S. 
Constitution.  I also note for the record that notwithstanding the Constitutional “due process” challenge 
raised in my letter of September 17, 2014, the State Elections Director referred the compromised 
findings of fact and law of Mr. Messing to the office of the Attorney General on a date unknown to me.  
The record should further reflect that since that referral, the Office of the Attorney General has not 
contacted me nor sought to explain exactly why that Office intends to rely upon the challenged findings 
of fact and law referred to it by the State Elections Director.  
 
  Should the Commission entertain my proposal to conduct a good‐faith negotiation that would 
lead to a mutually agreeable conciliation agreement between the Commission, the Attorney General’s 
Office and the Fund, please feel free to apprise me of the Commission’s determination at the earliest 
possible date. 
 
  With best wishes, 
 
            Sincerely, 
 
               
            William B. Canfield III 
            Counsel to the Arizona Future Fund 
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