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TO: Members of the Governor’s Regulatory Review Council (“Council’)
FROM: Chris Kleminich, Staff Attorney

DATE: December 18, 2015

SUBJECT: CITIZENS CLEAN ELECTIONS COMMISSION (F-16-0104)
Title 2, Chapter 20, Article 1, General Provisions; Article 2, Compliance and
Enforcement Procedures; Article 3, Standard of Conduct for Commissioners and
Employees; Article 4, Audits; Article 5, Rulemaking; Article 6, Ex Parte
Communications; Article 7, Use of Funds and Repayment

COMMENTS ON THE FIVE-YEAR-REVIEW REPORT
Purpose of the Agency and Number of Rules in the Report

The purpose of the Citizens Clean Elections Commission (Commission) is to enforce the
state’s Clean Elections Act (“Act”), including assessing penalties for violation of the Act and
sponsoring debates among candidates. The Commission is comprised of five members.
Commissioners are appointed alternatively by the governor and the highest ranking official of
the opposite party. Commissioners must not have served in, or run for, public office for five
years. No more than two members of the commission may be from any one party or county.

This five-year-review report covers 72 rules in A.A.C. Title 2, Chapter 20. The
Commission’s rules are made under its exemption from A.R.S. Title 41, Chapter 6, Article 3, and
are not required to be submitted to the Council for approval.

Article Contents, Including the Subject Matter of Each Rule in the Report

Article 1 contains twelve rules, related to general provisions, which address definitions;
communications: time and method; certification as a participating candidate; certification for
funding; distribution of funds to certified candidates; candidate debates; termination of
participating candidate status; reporting requirements; campaign accounts; books and records
requirements; political party exceptions; and candidate statement pamphlets.

Acrticle 2 contains twenty-five rules, related to compliance and enforcement procedures,
which address scope; initiation of compliance matters; complaints; initial complaint process,
notification; opportunity for no action on complaint-generated matters; Executive Director’s



recommendation on complaint-generated matters; internally generated matters, referrals;
complaint processing, notification; investigation; written questions under order; subpoenas and
subpoenas duces tecum, depositions; motions to quash or modify a subpoena; the probable cause
to believe recommendation, briefing procedures; the probable cause to believe finding;
conciliation; enforcement proceedings; ex parte communications; representation by counsel,
notification; civil penalties; notice of appealable agency action; requests for administrative
hearing; informal settlement conferences; administrative hearings; review of administrative
decisions by Commission; and judicial review.

Article 3 contains twelve rules, related to standards of conduct for commissioners and
employees, which address purpose and applicability; definitions; notification to commissioners
and employees; interpretation and advisory service; reporting suspected violations; disciplinary
and other remedial action; general prohibited conduct; outside employment or activities;
financial interests; political and organization activity; membership in associations; and use of
state property.

Avrticle 4 contains seven rules, related to audits, which address purpose and scope;
general; random audits; conduct of fieldwork; preliminary audit reports; final audit reports; and
release of audit reports.

Avrticle 5 contains six rules, related to rulemaking, which address purpose and scope;
procedural requirements; processing of petitions; disposition of petitions; Commission
considerations; and the administrative record.

Avrticle 6 contains four rules, related to ex parte communications, which address purpose
and scope; definitions; audits, investigations, and litigation; and sanctions.

Article 7 contains six rules, related to use of funds and repayment, which address purpose
and scope; use of campaign funds; use of assets; documentation for direct campaign
expenditures; repayment; and additional audits or repayment determinations.

Year that Each Rule was Last Amended or Newly Made

e October 30, 2015:  Section 109

e August 20, 2015; Sections 206 and 208

e July 23, 2015: Sections 107, 110, 111, 113, 204, 205, 402.01, 703, and 704
e September 27, 2013: Sections 101 and 222

e May9, 2013: Sections 104, 105, and 702

e October 6, 2011: Section 401

e July 21, 2011: Section 223

e May 20, 2011: Section 108

e October 22, 2009: Section 112

e August 31, 2009: Section 702.01

e February 28, 2008:  Section 404

e January 1, 2008: Sections 207, 211, 213, 215, 303, and 304
e August 27, 2007: Sections 103 and 106
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e February 15, 2006:  Sections 214 and 217

e May 28, 2005: Sections 203, 402, 403, 405, 406, 701, and 705
e May 21, 2002: Sections 210 and 216

[ ]

November 27, 2001: Sections 201, 202, 209, 220, 221, 224, 225, 226, 227, 228, 301,
302, 305, 306, 307, 308, 309, 310, 311, 312, 501, 502, 503, 504,
505, 506, 601, 602, 603, and 604

Proposed Action
The Commission does not propose any action on the rules.
Summary of Reasons for the Proposed Action

The Commission indicates that the rules are effective, consistent with other rules and
statutes, are enforced as written, and are clear, concise, and understandable.

Exemption or Request and Approval for Exception from the Moratorium

The Commission has indicates that it is exempt from Executive Order 2015-01, as it is
not an agency whose head is appointed by the Governor.

Substantive or Procedural Concerns

The Commission submitted this report to the Council office on October 28, 2015. The
Commission has taken the position that amendments to Section 109 which were passed
unanimously by the Commission on October 29" and 30", and which became effective
immediately, are not within the purview of this five-year-review report. Staff disagrees with the
Commission’s position.' The five-year-review process primarily focuses on the prospective
impact of the rules going forward. The process is not, in staff’s view, intended to take a
retrospective view of rules that have already been amended. Consequently, it has been standard
practice for the Council to review rules as they are written at the time of voting on the report, not
as they are written at the time of submission of the initial version of the report. In short, to ask
the Council to review and vote on a report that is not based on the current rules is, to staff, an
impractical and unproductive use of state resources.

Analysis of the agency’s report pursuant to criteria in A.R.S. § 41-1056 and R1-6-301:

1. Has the agency certified that it is in compliance with A.R.S. § 41-1091?

Yes. The Commission has certified its compliance with A.R.S. § 41-1091.

" For context, two e-mails between Council staff and Commission staff have been included in the materials provided
for this submission.



2. Has the agency analyzed the rules’ effectiveness in achieving their objectives?

Yes. The Commission indicates that all of the rules are effective in achieving their
objectives.

3. Has the agency received any written criticisms of the rules during the last five years,
including any written analysis questioning whether the rules are based on valid
scientific or reliable principles or methods?

Yes. The Commission indicates that, over the past five years, public comments and
criticisms have been received on Sections 109, 206, 208, and 222. The Commission has
summarized the content of these criticisms in the report.

4. Has the agency analyzed whether the rules are authorized by statute?

Yes. The Commission cites to A.R.S. § 16-956(C), under which it “may adopt rules to
carry out the purposes of this article [Title 16, Chapter 6, Article 2, Citizens Clean Elections Act]
and to govern procedures of the [Clommission.” Staff has reviewed the statutory provisions and
the public comments that have been submitted regarding the extent of the Commission’s
rulemaking authority, and encourages members to do the same." Staff’s conclusion is that the
Commission has reasonably interpreted its statutes, as the Commission’s interpretation of the
statutes that it implements, while not infallible, should ordinarily be given great weight. See U.S.
Parking Sys. v. City of Phoenix, 772 P.2d 33, 34 (Ariz. Ct. App. 1989).

5. Has the agency analyzed the rules’ consistency with other rules and statutes?

Yes. The Commission indicates that the rules are consistent with other rules and statutes.

6. Has the agency analyzed the current enforcement status of the rules?

Yes. The Commission indicates that all of the rules are fairly and consistently enforced
by the Commission.

7. Has the agency analyzed whether the rules are clear, concise, and understandable?

Yes. The Commission indicates that all of the rules are clear, concise, and
understandable.

8.  Stringency of the Rules:

a. Are the rules more stringent than corresponding federal law?

No. No federal laws directly correspond to the rules.

ii The text of written comments that relate to the Commission’s statutory authority is included in the “CCEC Public
Comments” document, as part of the materials provided for this submission..
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b. If so, is there statutory authority to exceed the requirements of federal law?

Not applicable.

9. For rules adopted after July 29, 2010:

a. Do the rules require issuance of a requlatory permit, license or agency
authorization?

No. The Commission indicates that its rules do not require the issuance of a regulatory
permit, license, or agency authorization.

b. If so, are the general permit requirements of A.R.S. § 41-1037 met or does an
exception apply?

Not applicable.

10. Has the agency indicated whether it completed the course of action identified in the
previous five-year-review report?

Yes. The Commission’s last five-year-review report was approved by the Council on
January 11, 2011. In that report, the Commission indicated that it would amend Sections 101,
105, 108, 109, 113, 223, and 702 by July 2011. All of the rules have been amended accordingly,
or in the case of Section 113, repealed. Section 113 related to the calculation of equalizing funds
prior to its repeal on October 6, 2011. A new Section 113, related to candidate statement
pamphlets, was established on July 23, 2015.

11. Has the agency included a proposed course of action?

Yes. The Commission does not propose any action on the rules.
Conclusion

The report meets the requirements of A.R.S. 8 41-1056 and R1-6-301. This analyst recommends
the report be approved.
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I reviewed the five-year-review report’s economic, small business, and consumer impact
comparison for compliance with A.R.S. § 41-1056 and make the following comments.

1. Economic Impact Comparison

The Commission provided economic information for review since an economic, small
business, and consumer impact statement (EIS) was not available for the rules under review due
to the procedural difference followed by the Commission pursuant to A.R.S. 16-956(C).

The Chapter 20 rules reviewed all have a common objective which is to implement a
clean election system in Arizona that diminishes the influence of funding from special interest
groups and encourages citizen participation in the political process and freedom of speech.

The Commission reports that the rules do not create an adverse economic impact for
participating candidates compiling with the enacted rules.

2. Has the agency determined that the rules impose the least burden and costs to
persons regulated by the rules?

Generally, the Commission has determined that the rules impose the least burden and
costs to the regulated community. The Commission intends to amend provisions of R2-20-109
(Reporting Requirements) to add additional clarity surrounding mileage reimbursement,
independent expenditures, filing requirements, and auditing authority. In addition, provisions of
R2-20-109 will be amended to address legislative changes which amended the definition of
political committee and to provide further clarity regarding independent expenditures.
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3. Was an analysis submitted to the agency under A.R.S. 8 41-1056(A)(7)?

No analysis was submitted to the agency by another person that compares the rules’
impact on this state's business competitiveness to the impact on businesses in other states under
AR.S. § 41-1056(A)(7).

4. Conclusion

After review, staff concludes that the report complies with A.R.S. § 41-1056 and
recommends approval.
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Doug Ducey
Governor

Thomas J. Koester
Chair

Thomas M. Collins
Executive Director

Mitchell C. Laird
Steve M. Titla
Damien R. Meyer
Mark S. Kimble
Commissioners

State of Arizona
Citizens Clean Elections Commission
1616 W. Adams - Suite 110 - Phoenix, Arizona 85007 - Tel (602) 364-3477 - Fax (602) 364-3487 - www.azcleanelections.gov

Via E-mail and U.S. Mail
October 28, 2015

Bret H. Parke, Chair

Governor’s Regulatory Review Council
100 North Fifteenth Avenue, Suite 402
Phoenix, Arizona 85007
elizabeth.conrad@azdoa.gov

Re: Five-year Review Report and Certification of Compliance with A.R.S. § 41-1091
Dear Chairman Parke:

The Citizens Clean Elections Commission (the “Commission”) submits its five-year review
report for Chapter 20 of Title 2 in compliance with A.R.S. § 41-1056. All Commission rules
have been reviewed and no rule will expire under A.R.S. § 41-1056(J). All rule changes outlined
in our five year report have been published with the Arizona Administrative Register.

The Commission certifies that it is in full compliance with the requirements of A.R.S. § 41-1091.
The Commission certifies that it does not have any Substantive Policy Statements. Prior
Substantive Policy Statements have been incorporated into the Commission’s rules through
exempt rulemaking.

If you require any further information, or have comments or questions, please contact Sara
Larsen by e-mail at sara.larsen@azcleanelections.gov or by phone at (602) 364-3477.

Sincerely,

Thomas M. Collins
Executive Director
Citizens Clean Elections Commission



FIVE YEAR REVIEW — October 2015
Citizens Clean Elections Commission

This report covers all rules in Title 2, Chapter 20, all articles. The Citizens Clean
Elections Commission (the “Commission”) adopted these rules to further the goals of the
Citizens Clean Elections Act (“Act”). The Act was passed by the voters in 1998 and
created the clean elections system to diminish the influence of special-interest money,
including the opportunities for and appearance of quid pro quo corruption, and to thereby
promote the integrity of Arizona state government. The Act promotes freedom of speech
under the United States and Arizona Constitutions. It also created a voluntary system
wherein “participating” candidates receive public funds to finance campaigns. To qualify
for funding, participating candidates must follow additional rules and reporting
requirements. The Act also applies to candidates who are nonparticipating candidates
and independent spenders in elections. The Rules implement the provisions of the Act. All
rules created or amended prior to June 25, 2013 have been “pre-cleared” by the U.S.
Department of Justice pursuant to Section Five of the Federal Voting Rights Act.

The Commission reports the following analysis of its rules in the order required by
Arizona Administrative Code (“A.A.C.”) R1-6-301. Pursuant to A.A.C. R1-6-301(B), Part |

includes information pertaining to all, or a great number, of the rules. Part Il reports
information unique to the listed rules.

Part |: Analysis Which Is Identical Within Groups of Rules

1. General statutes authorizing the rule

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

The Commission‘s general rulemaking authority is found in A.R.S. § 16-956 (C). This
statute allows the Commission to adopt rules to carry out the purposes of the Article
and to govern procedures of the Commission. A.R.S. § 16-956 (C) provides:

The commission may adopt rules to carry out the purposes of this article
and to govern procedures of the commission. Commission rule making is
exempt from title 41, chapter 6, article 3. The commission shall propose
and adopt rules in public meetings, with at least sixty days allowed for
interested parties to comment after the rules are proposed. The
Commission shall also file a notice of exempt rule making and the
proposed rule in the format prescribed in section 41-1022 with the
secretary of state's office for publication in the Arizona administrative
register. After consideration of the comments received in the sixty-day
comment period, the commission may adopt the rule in an open meeting.
Any rules given final approval in an open meeting shall be filed in the
format prescribed in section 41-1022 with the Secretary of State's Office
for publication in the Arizona Administrative Register. Any rules adopted



by the Commission shall only be applied prospectively from the date the
rule was adopted.

The Commission is governed by the Act codified at Title 16, Chapter 6, Article 2. The
Act includes A.R.S. §§ 16-940 through -961. A copy of the Act is attached hereto as
Attachment A. Attachment B is a copy of the rules covered by this report.

2. The objective of the rule

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

The objective of each rule is to further the objective of the Act, which as stated in
A.R.S. § 16-940 (A) is:

to create a clean elections system that will improve the integrity of Arizona
state government by diminishing the influence of special-interest money,
will encourage citizen participation in the political process, and will
promote freedom of speech under the U.S. and Arizona Constitutions.

3. Effectiveness of the rule in achieving the objective

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES
Each rule is effective in achieving the above-stated objective.

4, Consistency of the rule with state and federal statutes and rules, and a
listing of the statutes or rules used in determining the consistency

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES.

The rules are consistent with state statutes and in the process of preparing this
report the rules have been compared against each other and A.R.S. §§ 16-940
through -961 and have been found to be consistent.

5. Agency enforcement policy, including whether the rule is currently being
enforced and, if so, whether there are any problems with enforcement

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES.
All rules are fairly and consistently enforced by the Commission.

6. Clarity, conciseness, and understandability of the rule

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES.

The Commission finds all of its rules to be clear, concise, and understandable.



8.

Summary of the written criticisms of the rule received by the agency within
five years

This information is provided in Part Il for individual rules that were the subject of
written criticism in the last five years. For rules with no entry under item 7 in Part
II, the Commission did not receive any written criticism of the rule.

Estimated economic, small business, and consumer impact

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

Economic, small business and consumer impact statement

The rules proposed and adopted by the Commission between January 2010 and
July 23, 2015 create no economic impact for small businesses or consumers
provided participating candidates abide by the rules. Failure to abide by any of the
statutes or rules may create an economic impact on those subject to the penalties
the Commission may impose.

The Commission receives funds from the following sources.

A 10 percent surcharge imposed on all civil and criminal fines and penalties
collected pursuant to A.R.S. § 12-116.01;

A $5 voluntary contribution per taxpayer ($10 when married and filing jointly) who
files an Arizona state income tax return and marks an optional check-off box on the
first page of the form. A taxpayer who checks this box receives a $5 reduction in
tax liability and $5 goes to the Clean Elections Fund (NOTE: As of August 2, 2012,
the Commission only receives $5 voluntary taxpayer contributions from individuals
filing tax returns for tax years 2012 and earlier.);

A voluntary donation to the Clean Elections Fund by designating the Fund on an
income tax return form filed by the individual or business entity, or by making a
payment directly to the Fund. Any taxpayer making a donation shall receive a
dollar-for-dollar tax credit not to exceed 20 percent of the tax amount on the return
or $680 per taxpayer, whichever is higher (NOTE: As of August 2, 2012, the
Commission no longer accepts donations for the dollar-for-dollar tax credit.);
Qualifying contributions received by participating candidates;

Civil penalties assessed against violators of the Citizens Clean Elections Act.

Analysis submitted by another person on the rules’ impact on
competitiveness

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

No such analysis has been submitted to the Commission for any of its rules.



10.

Course of Action from Last Review

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

11.

All corrective action from the previous report was completed at the Commission
meeting on July 21, 2011 and reported on the April 18, 2011 Five Year Report
Progress Report.

Least Burden and Costs

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

12.

Each rule achieves its underlying regulatory objective with the least burden and
cost possible, and the probable benefits of each rule outweigh its probable costs.

Determination to corresponding federal law

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

13.

The rules are consistent with federal law and state statutes and in the process of
preparing this report the rules have been compared against each other and A.R.S.
§§ 16-940 through -961 and have been found to be consistent.

A.R.S. § 41-1037

INFORMATION IS IDENTICAL FOR AND APPLIES TO ALL RULES

14.

Commission rules do not require the issuance of a regulatory permit, license or
agency authorization.

Course of action the agency proposes to take regarding each rule

This information is provided in Part |l for individual rules for which the Commission
proposes to take action. For rules with no entry under item 10 in Part Il, the
Commission proposes no course of action.

Part Il: Analysis of Individual Rules

ARTICLE 1 - GENERAL PROVISIONS

R2-20-101 Definitions

2. Objective

Supplement the definitions provided in A.R.S. §§16-901 and 16-961 for Chapter 20
of the Commission rules.



14. Course of Action
a. Action Taken

On October 6, 2011, the Commission struck the definition of “election cycle” from
the rule because the definition is found in statute. (19 A.A.R. 3515)

On September 27, 2013, the Commission adopted final amendments to the rule
that added the definitions of “person,” “candidate for statewide office,” and
“legislative candidate.” The Commission also adopted final amendments to the rule
that clarified the definition of “candidate” as a person and, if not specifically stated,
“candidate” includes a candidate for statewide or legislative office. The
Commission also adopted final amendments to the rule that changed the definition
of “expressly advocates” by removing the language from (10)(b)(ii) that states “in
the 16 week period immediate preceding a general election.” (19 A.A.R. 3515)

b. Action Proposed

None.

R2-20-102 Applicability

2. Objective
Specify to which candidates the Act and rules apply.
14. Course of Action

a. Action Taken

On September 27, 2013, the Commission unanimously repealed the applicability
rule to eliminate potential confusion. (19 A.A.R. 3518)

b. Action Proposed

None.

R2-20-103 Time Calculations

2. Objective

Clarify procedures for computing periods of time and methods of communicating
between the candidate and the Commission.



R2-20-104 Certification as a Participating Candidate

2. Objective

Provide guidance on filing an application for certification and electronic campaign
finance reports; accepting contributions and making expenditures; and
requirements for a nonparticipating candidate to be eligible for participating
candidate status.

14. Course of Action
a. Action Taken

On October 6, 2011, the Commission adopted final rule amendments to (C)(8)
clarifying the rule by removing the language “equalizing fund payments” as the
Commission no longer issued equalizing funding at that time and inserted the
language “primary and general election funding” to clarify the funding type. (19
A.A.R. 1685)

On May 9, 2013, the Commission adopted final rule amendments to (D)(5)
requiring participating candidates to attend a candidate training class within 60
days of being certified or within 60 days of the beginning of the qualifying period if
the candidate is certified prior to the start of the qualifying period. (19 A.A.R. 1685)

b. Action Proposed

None.

R2-20-105 Certification for Funding

2. Objective
Provide the process for certifying clean elections candidates.
14. Course of Action

a. Action Taken
On January 19, 2012, the Commission adopted final amendments to the rule
adding a new subsection (C) to allow participating candidates to collect up to 50%
of the number $5 qualifying contributions required to qualify for funding through a

secured electronic portal maintained by the Secretary of State’s Office known as E-
Qual. (19 A A.R. 1688)



On February 9, 2012, the Commission adopted final amendments to subsection
(D) of the rule to clarify that solicitor information is not required for $5 qualifying
contributions collected in accordance with subsection (C). (19 A.A.R. 1688)

On May 9, 2013, the Commission adopted final amendments to subsection (J) of
the rule increasing the minimum number of $5 qualifying contributions required for
all statewide and legislative offices. (19 A.A.R. 1688)

b. Action Proposed

None.

R2-20-106 Distribution of Funds to Certified Candidates

2. Objective

Provide the process and criteria for the Commission to evaluate a candidate’s
application for funding.

R2-20-107 Candidate Debates

2. Objective

Provide procedures for conducting debates, for candidates seeking to be excused
from participation in the debates and the penalty for failing to participate in the
debates.

14. Course of Action
a. Action Taken

On October 6, 2011, the Commission adopted final amendments to subsection (E)
of the rule by removing reference to equalizing funds as the Commission no longer
issued equalizing funds at that time. (19 A.A.R. 1690)

On November 21, 2013, the Commission adopted final amendments to
subsections (A), (D), and (K) to outline the timelines and procedures for the
Commission to invite participating and non-participating candidates to Commission
sponsored debates and for allowing non-participating candidates to request a
Commission sponsored debate even if there is not a participating candidate in the
race. (19 A.AR. 4213)

On July 23, 2015, the Commission adopted final amendments subsection (D)(3) to
clarify the procedures in which a nonparticipating candidate may participate in a
Commission sponsored debate and/or request the Commission sponsor a debate.
(21 A.A.R. 1627)



b. Action Proposed

None.

R2-20-108 _Termination of Participating Candidate Status

2. Objective

Provide a method for candidates to withdraw their application for certification or
funding.

14. Course of Action
a. Action Taken

On May 20, 2011, the Commission adopted final amendments to the rule to permit
a participating candidate to terminate the candidate’s participation in the Arizona’s
public financing program. The Commission also removed language from
subsection (A) stating that “the candidate shall immediately begin the process of
returning public funds to the Fund” in order to clarify that once a candidate has
received public funds, the candidate may not withdraw from participation in the
program. The Commission amended subsection (C) to include language permitting
a person who has withdrawn from participation to reapply provided the candidate is
in compliance with other rules relating to the certification of participating
candidates. (17 A.A.R. 1950)

b. Action Proposed

None.

R2-20-109 Reporting Requirements

2. Objective

Provide the requirements for candidates and independent expenditures
committees to file campaign finance reports.

7. Written Criticism

Prior to the September 27, 2013 Commission meeting, Sam Wercinski of Arizona
Advocacy Network submitted written public comment in support of the Commission
proposed rule changes. Mr. Wercinski proposed a change to subsection (B)(3)(d)
to clarify that the joint expenditure should fairly allocated to the “obligated
candidate” rather than “candidate.”



Prior to the May 22, 2014 Commission meeting, the Commission received public
comment regarding the rule. Senator Steve Pierce and the Elect Steve Pierce
Committees, through their legal counsel, Michael Liburdi, submitted a petition for a
rule change proposing the Commission repeal R2-20-109(G). Mr. Liburdi stated
the rule “is an extra-legal exercise of the Commission’s rulemaking power and
established bad public policy for regulators and non-participating candidates.” The
Citizens Clean Elections staff recommended the Commission not repeal the
provision. Robyn Prud’homme-Bauer from the League of Women Voters of
Arizona provided written public comment supporting the Commission staff’s
position to R2-20-109 stating the rule changes aligned with the League’s positon
on full disclosure. Sam Wercinski of the Arizona Advocacy Network also submitted
written public comment in support of the staff recommendation of amendments to
R2-20-109(G) and in opposition to the petition for a rule change submitted by
Senator Pierce. Finally, Tim Hogan from the Arizona Center for Law in the Public
Interest submitted written public comment in opposition to Senator Pierce’s petition
for a rule change for the fact that “the plain language of the Clean Elections Act
does not support Pierce’s interpretation.”

On July 23, 2015, the Commission considered discussion and possible action on
proposed amendments to the rule that were presented at the Commission’s May
14, 2015 public meeting. Prior to the meeting the Commission received numerous
written public comments with 152 individuals supporting the Commission proposed
rule changes and 6 individuals opposing the Commission proposed rule changes,
including Connie Wilhelm Garcia, President and Executive Director of the Home
Builders Association of Central Arizona. Louis Hoffman, a former Commissioner,
provided substantial written public comment in regard to the rule revisions. Mr.
Hoffman proposed removing the A.R.S. § 16-913 citation from subsection (F)(6)
and adding clarifying language regarding independent expenditures to subsection
(F)(3). Mr. Hoffman’s proposal also clarifies that the Commission may audit exempt
entities in subsection (F)(8). He also adds additional detailed language regarding
civil penalties in a new subsection (F)(12).

On August 19, 2015, the Secretary of State submitted a petition for a rule change
proposing the Commission removes from R2-20-109(F)(3) entities subject to
A.R.S. § 16-913 reporting requirements from being subject to penalties under
A.R.S. § 16-942.

Prior to the August 20, 2015 Commission meeting, the Commission received public
comment from 33 individuals. Substantive written public comments were received
from the Center for Competitive Politics and their counsel, Kory Langhofer, Eric
Spencer, Louis Hoffman, the Arizona Chamber of Commerce and Industry, and
Saman Golestan. The Commission considered all public comment and proposed
revisions to the rules.



14.

Course of Action

a. Action Taken

On October 6, 2011, the Commission adopted final amendments to subsection (A)
of the rule clarifying campaign finance reports will be filed electronically with the
Secretary of State’s office and that participating candidates must have sufficient
funds in their campaign accounts to pay for the total amount of the expenditure at
the time it is made. The Commission also eliminated subsections (B-D) which
pertained to equalizing funding and independent expenditures (subsections (E-F)
were re-codified). Subsection (E) was added to clarify reporting requirements for
participating candidates. (19 A.A.R. 2923)

On August 29, 2013, the Commission adopted final amendments to subsection (A)
of the rule clarifying that participating candidate must make reimbursements to
authorized agents within seven calendar days of the expenditure is deemed an in-
kind contribution. In addition, the Commission added language to subsection (C)
requiring candidates to maintain a travel log and reimburse mileage or air travel
within seven calendar days. (19 A.A.R. 2923)

On September 27, 2013, the Commission adopted final amendments to the rule.
The final adopted rule includes the following amendments:

Subsection (A) — amended to make clear the section applies to all persons
obligated to file any campaign finance report subject to the Act and Rules.

Eliminates R2-20-109(A)(3)
Re-codified R2-20-109(A)(1-6) as R2-20-109(B)(1-5)

Subsection (B) - amended to further define joint expenditures and the
allocation and reimbursement for joint expenditures.

Re-codified subsection(B) as subsection (C).

Subsection (C) - amended to clarify the timing of reporting expenditures for
participating candidates.

Re-codified R2-20-109(C) as R2-20-109(D).

Subsection (D) - amended to clarify the transportation requirements for
participating candidates.

Re-codified R2-20-109(D) as R2-20-109(E).
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Subsection (E) — amended to clarify participating candidates’ reports and
refunds of excess monies.

Subsection (F) — added to clarify reporting requirements for independent
expenditures.

Subsection (G) — added to clarify reporting requirements and campaign
finance limits applicable to non-participating candidates. (19 A.A.R. 3519)

On May 22, 2014, the Commission adopted final amendments to subsection (G) of
the rule to clarify the Commission’s enforcement of contribution limits and reporting
requirements related to non-participating candidates under the Citizens Clean
Elections Act, rules, and related penalties. (20 A.A.R. 1329)

On September 11, 2014, the Commission adopted final emergency amendments
to the rule. Subsection (F) was amended to clarify language related to the
Commission’s enforcement of reporting requirements and exceptions under the
Clean Elections Act, rules and related penalties. Subsection (F)(3)(c) was
amended to clarify the penalties for amounts not reported during the election.
Subsection (F)(3)(d) was added to clarify that the amounts in (a), (b), and (c) are
subject to adjustment of A.R.S. § 16-959. Language was added to subsection
(F)(4) to clarify that any corporation, limited liability company, or labor organization
that is both (a) not registered as a political committee and (b) in compliance or
intends to comply with A.R.S. §§ 16-920 and -914.02 may seek an exemption from
the reporting requirements of the Act. Subsection (F)(5) was amended by removing
subsections (a) and (b) in regards to an organization’s primary purpose and
certification that the organization does not intend to accept donations or
contributions for the purpose of influencing elections. Subsection (F)(6) was
amended to clarify that organizations that do not receive an exemption from the
Commission are required to file independent expenditure reports as specified in
A.R.S. § 16-958. (20 A.A.R. 2804)

On August 20 and 21, 2015, the Commission approved rule amendment proposals
for publication with the Arizona Administrative Register in order to solicit public
comment for the revised rule proposals which included the Secretary of State’s
petition for a rule change and Mr. Langhofer’s rule amendment proposal. The
Commission is currently seeking public comment on the following proposed rule
amendments:

R2-20-109(D)(2)(a)(b) — clarifies the time period in which mileage
reimbursements and expenditures must be reported. Allow for direct fuel
purchases by the candidate for the candidate’s automobile only and require
documentation such as a travel log to be kept regarding a candidate’s direct
fuel purchases.
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R2-20-109 (F)(3) — adds language emphasizing an independent expenditure
can be made on behalf of any candidate, a participating candidate or a
nonparticipating candidate. Codify in rule statutory language stating an
independent expenditure against a candidate is considered an independent
expenditure on behalf of the opposing candidate(s). Add language that
political committees receiving contributions or making expenditures for
candidate elections are subject to the penalties of the Clean Elections Act.
Also updates language to clarify the definition of “political committee” in
response to HB 2649 redefining the term.

R2-20-109(F)(3) — removes entities subject to A.R.S. § 16-913 reporting
requirements from being subject to penalties under A.R.S. § 16-942.

R2-20-109 (F)(6) — clarifies filing requirements to reflect statutory
requirements.

R2-20-109 (F)(8) — clarifies Commission’s auditing authority to eliminate
potentially confusing language.

R2-20-109 (F)(12) — these provisions update the Commission’s rules to
address the passage of HB2649, which amended the definition of political
committee and to provide further clarity to the requirements applicable to
those making independent expenditures. (21 A.A.R. 1977, 2043)

b. Action Proposed

If given unanimous approval by the Commission, the earliest effective date of the
proposed amendments would be October 29, 2015.

R2-20-110 Campaign Accounts

2. Objective
Specify the method for maintaining campaign accounts.
14. Course of Action
a. Action Taken
On October 6, 2011, the Commission adopted final amendments to the rule by
removing subsection (B) which permitted the Commission to consider a

nonparticipating candidate’s campaign finance activity in all accounts for the
purposes of equalizing funds. (19 A.A.R. 1693)
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On July 23, 2015, the Commission adopted final amendments to the rule to clarify
that a single campaign account is the same as a candidate campaign bank
account. (21 A.A.R. 1629)

b. Action Proposed

None.

R2-20-111 Books and Records Requirements

2. Objective

Specify the manner for keeping records and giving the public access to campaign
records.

14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted final amendments to the rule to clarify
that candidates should maintain records relating to the candidate’s campaign bank

account. (21 A.A.R. 1631)

b. Action Proposed

None.

R2-20-112 Political Party Exceptions

2. Objective

Provide guidance on the scope of the political party exceptions to the definitions of
contributions and expenditures in A.R.S. § 16-901(5), (8).

R2-20-113. Calculation of Equalizing Funds (REPEALED)

2. Objective
Provide details for calculating equalizing funds in accordance with A.R.S. § 16-952.
14. Course of Action

a. Action Taken

On October 6, 2011, the Commission repealed the rule calculating equalizing
funds for participating candidates. (19 A.A.R. 1694)
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b. Action Proposed

None.

R2-20-113. Candidate Statement Pamphlet (NEW RULE)

2. Objective
Provide procedures for candidate eligibility and submission of statements for the
Commission’s primary and general election candidate statement pamphlets in
accordance with A.R.S. § 16-956.
14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted a new rule to clarify which candidates
are eligible to submit statements to the Commission’s primary and general election

candidate statement pamphlets. (21 A.A.R. 1633)

b. Action Proposed

None.
ARTICLE 2 - COMPLIANCE AND ENFORCEMENT PROCEDURES

R2-20-201 Scope

2. Objective
Specify the scope of the rules.

R2-20-202 |Initiation of Compliance Matters

2. Objective
Describe methods for initiating an enforcement matter.

R2-20-203 Complaints

2. Objective

Provide the process for filing a complaint.
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R2-20-204 Initial Complaint Processing; Notification

2. Objective
Specify the procedures for processing complaints.
14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted final amendments to subsections (A)
and (B) of the rule to allow the Commission greater flexibility in the method in
which respondents are provided with copies of complaints filed with the

Commission. (21 A.A.R. 1634)

b. Action Proposed

None.

R2-20-205 Opportunity for No Action on Complaint-Generated Matters

2. Objective

Specify the method and time period allowed for an alleged violator to respond to a
complaint.

14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted final amendments to subsection (C) of
the rule to require a respondent’s response to be sworn to and signed in the
presence of a notary public and notarized which aligns with the requirements of
complaints filed with the Commission. (21 A.A.R. 1636)

b. Action Proposed

None.

R2-20-206 Administrative Counsel’s Recommendation on Complaint-Generated
Matters

2. Objective

Specify the Executive Director’'s and complainant’s role prior to bringing a reason-
to-believe violation to the Commission.
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7. Written Criticism

Prior the May 22, 2014 Commission meeting, Robyn Prud’homme-Bauer from the
League of Women Voters of Arizona provided a written comment supporting the
rule amendments. Sam Wercinski from the Arizona Advocacy Network provided
written public comment in opposition the proposed subsections (C) and (D) stating
the proposals would create a separate process for initiating investigations for one
group of candidates versus another and therefore creating unequal due process.

14. Course of Action
a. Action Taken

On May 22, 2014, the Commission adopted final amendments to subsection (B)
clarifying that the Executive Director’'s recommendation is not an appealable
agency action. The Commission also adopted subsections (C) and (D) to specify
the procedures for initiating an inquiry regarding a nonparticipating candidate or a
nonparticipating candidate’s campaign committee and that the Commission’s
decision to authorize an inquiry is not an appealable agency action. (20 A.A.R.
1332)

On July 23, 2015, the Commission adopted final amendments to subsection (A) of
the rule allow the Executive Director to close a complaint generated matter based
on the respondent complying with the rule or statute on which the complaint is
founded and notifying the Commission in such an instance. (21 A.A.R. 1638)

On August 20, 2015, the Commission approved a rule amendment proposal for
publication with the Arizona Administrative Register in order to solicit public
comment for a proposal that would require the Executive Director to first receive
Commission approval to initiate an inquiry if a person making an independent
expenditure in an election without a participating candidate faces penalties subject
to A.R.S. § 16-942(B). (21 A.A.R. 1981)

b. Action Proposed

If given unanimous approval by the Commission, the earliest effective date of the
proposed amendment would be October 29, 2015.

R2-20-207 Internally Generated Matters; Referrals

2. Objective

Provide the Executive Director with authority to generate an internal complaint.
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R2-20-208 Complaint Processing; Notification

2. Objective

Provide the process for notifying the complainant and the respondent of a reason-
to-believe determination.

7. Written Criticism
Prior to the August 20, 2015 Commission meeting, the Arizona Chamber of
Commerce submitted a proposal to the Commission to amend the enforcement
processing procedures when a complaint alleges an “Article 1”7 violation involving
an independent expenditure.
14. Course of Action

a. Action Taken
On August 20, 2015, the Commission approved three rule amendment proposals
for publication with the Arizona Administrative Register in order to solicit public

comment for the proposals. (21 A.A.R. 1772, 1822, 1983)

b. Action Proposed

If given unanimous approval by the Commission, the earliest effective date of the
proposed amendments would be October 29, 2015.

R2-20-209 Investigation

2. Objective

Specify the methods used by the Commission to investigate following a reason-to-
believe determination.

R2-20-210 Written Questions Under Order

2. Objective

Allow the Commission to issue an order requiring any person to submit sworn,
written answers to written questions.

R2-20-211 Subpoenas and Subpoenas Duces Tecum; Depositions

2. Objective

17



Allow the Commission to authorize the Administrative Counsel or Assistant
Attorney General to issue subpoenas for a deposition or issue a subpoena duces
tecum during its investigation.

R2-20-213 _Motions to Quash or Modify a Subpoena

2. Objective

Allow any person to whom a subpoena is directed to apply to the Commission to
quash or modify the subpoena.

R2-20-214 The Probable Cause to Believe Recommendation: Briefing Procedures

2. Objective

Specify the procedure for the Commission’s determination of probable cause to
believe that a violation of the statute or rule has occurred or is about to occur.

R2-20-215 The Probable Cause to Believe Finding; Notification

2. Objective
Provide the process for notifying the respondent of a probable cause finding.

R2-20-216 Conciliation

2. Objective
Provide the process for settling matters informally.

R2-20-217 Enforcement Proceedings

2. Objective
Provide the process for assessing civil penalties.

R2-20-218 Reserved

R2-20-219 Reserved

R2-20-220 Ex Parte Communications

2. Objective

Prohibit ex parte communications with the Commission staff or Commissioner.
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R2-20-221 Representation by Counsel; Notification
2. Objective
Specify the extent of a respondent’s right to be represented.

R2-20-222 Civil Penalties

2. Objective
Designate potential civil penalties.
7. Written Criticism

Prior to the September 27, 2013 meeting, Sam Wercinski from the Arizona
Advocacy Network provided written public comment stating that he currently
penalty structure is unfair and lacks deterrent value. Mr. Wercinski proposed a
percentage based penalty for deterring campaign finance violations.

14. Course of Action
a. Action Taken

On May 9, 2013, the Commission adopted final amendments to subsections (A)
and (B) which increased the maximum civil penalties for participating legislative
candidate from $500 to $1,000, participating statewide candidates from $2,500 to
$5,000, and for a person other than a participating candidate from $500 to $1,000.
(19 A.ARR. 1697)

On September 27, 2013, the Commission adopted final amendments to the rule
which struck subsection (C) of the rule which limited penalties for violations of the
Act. (19 A.A.R. 3524)

b. Action Proposed

None.

R2-20-223 Notice of Appealable Agency Action

2. Objective

Specify the Commission’s notice requirement after making a probable cause
finding.

14. Course of Action
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a. Action Taken

On July 21, 2011, the Commission amended subsection (A) to include language
specifying the statute or the rule “violated and the specific facts constituting the
violation.” (On October 27, 2015, this rule amendment was submitted to Arizona
Administrative Register for publication.)

b. Action Proposed

None.

R2-20-224 Request for Administrative Hearing

2. Objective
Designate the timeline and process for a respondent to request a hearing.

R2-20-225 Informal Settlement Conference

2. Objective
Provide the process for a respondent to request an informal settlement conference.

R2-20-226 Administrative Hearinqg

2. Objective
Specify the timeline and process for conducting administrative hearings.

R2-20-227 Review of Administrative Decision by Commission
2. Objective

Specify the Commission’s responsibilities when it receives notice of an
administrative decision.

R2-20-228 Judicial Review

2. Objective

Provide the process for exhausting administrative remedies prior to seeking judicial
review.

ARTICLE 3 - STANDARD OF CONDUCT FOR COMMISSIONERS AND EMPLOYEES

R2-20-301 _ Purpose and Applicability
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2. Objective

Indicate the purpose and scope of this article.
R2-20-302 Definitions

2. Objective
Define terms for this article.

R2-20-303 Notification to Commissioners and Employees

2. Objective

Specify material to be made available to each employee and Commissioner upon
revision or entrance of new employment.

R2-20-304 Interpretation and Advisory Service

2. Objective
Specify the process for seeking advice on questions of conflict of interest.

R2-20-305 Reporting Suspected Violations

2. Objective

Provide the procedure for reporting suspected violations of conflict of interest
requirements.

R2-20-306 Disciplinary and Other Remedial Action

2. Objective
Specify the disciplinary action for violating this Article.

R2-20-307 General Prohibited Conduct

2. Objective
Specify conduct that is prohibited for Commissioners or employees.

R2-20-308 Outside Employment or Activities

2. Objective

21



Specify the prohibited conduct related to employment and other activities for
Commissioners or employees.

R2-20-309 Financial Interests

2. Objective
Specify financial conflicts of interest requirements.

R2-20-310 Political and Organizational Activity

2. Objective
Specify conflicts of interest related to express advocacy.

R2-20-311 Membership in Associations

2. Objective

Specify potential conflicts of interest related to membership in nongovernmental
associations or organizations.

R2-20-312 Use of State Property

2. Objective
Specify limitations on using state property.
ARTICLE 4 - AUDITS

R2-20-401 Purpose and Scope

2. Objective
Provide the purpose and scope of the article.
13. Course of Action
a. Action Taken
On October 6, 2011, the Commission adopted final amendments removing
nonparticipating candidates’ campaign finances from the purpose and scope of the

audits conducted by the Commission. (19 A.A.R. 1699)

b. Action Proposed
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None.

R2-20-402. General

2. Objective

Establish the tools available to the Commission in conducting audits.

R2-20-402.01 Random Audits

2. Objective
Authorize Commission staff to conduct random audits.
14. Course of Action

a. Action Taken
On October 6, 2011, the Commission adopted final amendments to the rule
removing nonparticipating candidates’ campaign finances from the random audits
conducted by the Commission. (19 A.A.R. 1700)
On July 23, 2015, the Commission adopted final amendments to the rule to clarify
that statewide and legislative candidates are selected for random audits rather
than statewide offices and legislative districts, consistent with current practices. (21

A.AR. 1640)

b. Action Proposed

None.

R2-20-403 Conduct of Fieldwork

2. Objective

Establish candidate responsibilities during an audit.

R2-20-404 Preliminary Audit Report

2. Objective

Provide the procedures for the first phase of the audit process.

R2-20-405 Final Audit Report

2. Objective
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Provide the procedures for the final phase of the audit process.

R2-20-406 Release of Audit Report

2. Objective
Provide details on how an audit report is made available to the public.
ARTICLE 5 - RULEMAKING

R2-20-501 Purpose and Scope

2. Objective
Specify the purpose and scope of the Commission's rulemaking.

R2-20-502 Procedural Requirements

2. Objective

Provide the process for filing a written petition regarding the issuance, amendment
or repeal of an administrative rule.

R2-20-503 Processing of Petitions

2. Objective

Provide the process for reviewing petitions related to issuing, amending, or
repealing rules.

R2-20-504 Disposition of Petitions

2. Objective
Provide the process for disposition of petitions related to rulemaking.

R2-20-505 Commission Considerations

2. Objective

Specify a nonexclusive list of criteria the Commission may consider in disposing of
a petition for rulemaking.
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R2-20-506 Administrative Record

2. Objective
Designate which records compose the administrative record.
ARTICLE 6 - EX PARTE COMMUNICATIONS

R2-20-601 Purpose and Scope

2. Objective
Specify the purpose and scope of the article.

R2-20-602 Definitions

2. Objective
Define terms as used in the article.

R2-20-603 Audits, Investigations & Litigation

2. Objective

Prohibit ex parte communications with the Commission during audits,
investigations or litigation.

R2-20-604 Sanctions

2. Objective
Specify the process for sanctioning those who violate this article.
ARTICLE 7 — AUDITS AND REPAYMENT

R2-20-701 Purpose and Scope

2. Objective
Specify the purpose and scope of the article.

R2-20-702 Use of Campaign Funds

2. Objective

Specify legal uses of campaign funds.
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14. Course of Action
a. Action Taken

On February 17, 2011, the Commission adopted final amendments to the rule to
clarify the limits on candidate expenditures for staff meals (R2-20-702(C)(2)), to
clarify the personal use limitations listed are not inclusive (R2-20-702(C)(3)), and to
prohibit campaign funds to be used to purchase extended warranties or other similar
purchase options that extend beyond the campaign (R2-20-702(C)(3)(h)).
Additionally, the amendments to the rule require “fixed assets purchased with
campaign funds that can be used for non-campaign purposes with a value of $200 or
more that were purchased with campaign funds shall be turned in to the Commission
no later than 30 days after the primary election or the general election if the candidate
was successful in the primary. A candidate may elect to reimburse the Commission for
50% of the original purchase price of the item instead of turning in the item” (R2-20-
702(C)(6)). (17 A.A.R. 1267)

On October 6, 2011, the Commission adopted final amendments to the rule to
clarify that candidates are prohibited from using Clean Elections funding for the
cost of legal defense, any affirmative claim, or any litigation in court or before the
Commission regarding a campaign (R2-20-702 (C)(1)). In addition, the
Commission adopted final amendments to address disclosure of payments made
by participating candidates to candidates or their family members or businesses
(R2-20-702(C)(4)). (19 A.A.R. 1702)

On May 9, 2013, the Commission adopted final amendments to subsection (D) of
the rule to decrease the amount of time a candidate has to return a fixed asset and
increase the percentage of the cost of the item that the candidate must reimburse
the Commission in the event the candidate wishes to retain the fixed asset. (19
A.A.R. 1702)

b. Action Proposed

None.

R2-20-702.01. Use of Assets

2. Objective

Provide a method for a candidate to use campaign materials from prior elections.

R2-20-703 _Documentation for Direct Campaign Expenditures

2. Objective
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Specify the process by which a participating candidate may ensure that campaign
expenditures satisfy the direct campaign expenditure requirement.

14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted final amendments to the rule to clarify
that candidates must keep a list of fixed assets with a value of $200 or more. The

amendment keeps rules regarding fixed assets consistent. (21 A.A.R. 1641)

b. Action Proposed

None.

R2-20-704 Repayment

2. Objective

Designate the process for repaying distributed funds to the Clean Elections fund
and specify that the Commission may require such repayment.

14. Course of Action

a. Action Taken
On July 23, 2015, the Commission adopted final amendments to the rule clarifying
that repayment sources include the candidate’s current election campaign account.

(21 AAR. 1643)

b. Action Proposed

None.

R2-20-705 Additional Audits or Repayment Determination

2. Objective

Authorize additional audits or examinations of campaign activity when new facts
are available.
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Christogher Kleminich

From: Thomas Collins <Thomas.Collins@azcleanelections.gov>
Sent: Thursday, December 17, 2015 1:37 PM

To: Christopher Kleminich

Cc: Sara Larsen

Subject: Five Year Report Follow Up

Chris — Thank you for your phone call the other day. | wanted to follow up with you about
two issues concerning the five year review of the Clean Elections Commission’s rules. As |
indicated these issues are legal and should not delay the Council’s review. However, | feel it is
important to make you and the Council aware of these issues at the study session stage,
where they can be considered as necessary. This email represents that follow up.

First, you had requested that the Commission update its report to reflect the Commission’s
actions after it submitted its report in October. Although you advised in your December 11
email that GRRC's review is based on the rules at the time of GRRC’s vote, and not at the time
of the agency’s written submission, that interpretation is not supported by the statute
governing the five-year review process.

Under A.R.S. 41-1056, each agency must prepare “at least once every five years” a written
report concerning its rules. As you acknowledge, the Commission submitted this report in
October, and that report covered all Commission-approved rules as of the date of that
report. GRRC must then “approve or return, in whole or in part, the agency’s report.” A.R.S.
41-1056(C). GRRC “may review rules outside the five-year review process if requested by at
least four council members.” A.R.S. 41-1056(D).

The plain terms of 41-1056 direct GRRC's review to be of the agency'’s report which, by
necessity, only includes an analysis of those rules in place at the time the report was

written. There is no provision in 41-1056 that allows GRRC to require a supplemental report to
address rules adopted after the report was submitted but before GRRC takes action on the
agency’s report. Based on the statutory scheme, rules adopted after the agency’s report is
submitted are reviewed as part of the next five-year review process. A more expedited review
is permitted only if requested by at least four council members as provided in A.R.S. 41-
1056(D).

For these reasons, | do not believe the Commission is required to, or GRRC staff is permitted
to, expand the current review beyond the rules in place when the Commission submitted its
report.



Notwithstanding this objection, | can confirm the amendments to rule R2-20-109 were passed
by the Commission and became effective in October. | can provide additional information as
necessary, with that caveat.

Second, | wanted to make sure that you are aware that GRRC authority over Commission rules
is more limited than its authority over other agencies because the Clean Elections Act is a
voter-approved initiative. As an initiative approved in 1998, the Act is subject to the Voter
Protection Act (VPA), which generally prohibits the Legislature from amending, repealing or
superceding voter-approved measures. Ariz. Const. art. IV, Pt. 1, § 1(6), (14). Legislation
altering voter-approved initiatives is constitutional only if it furthers the purpose of the
initiative and receives the support of three-fourths of the House and Senate.

These limitations in the VPA are important because in 2012, the Legislature expanded GRRC'’s
authority under the five-year review process by permitting it to require agencies to amend or
repeal agency rules. 2012 Ariz. Sess. Laws, ch. 352, § 17 (codified at A.R.S. 41-1056(E)). This
expanded authority squarely contradicts the voter-approved rule-making process that governs
Commission rules. ARS 16-956(E). Because of the VPA, the Commission’s rule-making
process cannot be amended or superceded by subsequent legislation unless the legislation
satisfies the VPA’s constitutional requirements. Applying the portion of the 2012 legislation
that gives GRRC authority to require rule amendments and repeals would violate the VPA
because it does not further the purpose of the Clean Elections Act . It undermines the
Commission’s independent rule-making process that the voters approved by giving authority
over Commission rules to another agency. Therefore, in the Commission’s five-year

review, GRRC can only “approve or return, in whole or in part” the agency’s report. A.R.S. 41-
1056(C).

If you have any questions on these issues, please contact me.

Thanks,
Tom Collins



Christther Kleminich

From: Christopher Kleminich

Sent: Friday, December 11, 2015 3:07 PM

To: Thomas Collins

Ce: Sara Larsen

Subject: RE: Clean Elections Commission SYRR Materials- Part 3
Hi Tom,

| appreciate the follow-up questions. To your first point, it is standard practice for the Council to review the rules as they
are written at the time of voting on the report, not as they are written at the time of submission of the initial version of
the report. In this instance, the Council is scheduled to vote on the Commission’s report on January 5. The five-year-
review process primarily focuses on the prospective impact of the rules going forward. The process is not intended to
take a retrospective view of rules that have already been amended. in short, to ask the Council to review and vote on a
report that is not based on the current rules seems to be an impractical and unproductive use of state resources.

To your second point, written memoranda are currently being prepared for the Council by Gretchen, our economic
analyst, and myself. At the December 29" study session meeting, | will make an oral presentation to the Council based
upon these memos. We will send a copy of these memos to you on Monday the 21%, after they have been transmitted
to the Council.

Please let me know if you would like to discuss any of these matters further. Have a great weekend.
Thank you,

Chris Kleminich

Attorney

ADOA ~ Governor’s Regulatory Review Council | State of Arizona
100 North 15' Avenue, Suite 402, Phoenix, AZ 85007

p: 602.542.2024 | christopher.kleminich@azdoa.gov
http://grrc.az.gov

How am | doing? Please take a moment to answer a few questions.
https://www.surveymonkey.com/r/VOCDOGRRC

From: Thomas Collins {mailto:Thomas.Collins@azcleanelections.gov]

Sent: Friday, December 11, 2015 10:34 AM

To: Christopher Kleminich <Christopher.Kleminich@azdoa.gov>; Sara Larsen <Sara.Larsen@azcleanelections.gov>
Subject: RE: Clean Elections Commission SYRR Materials- Part 3

Chris,

| wanted to clarify a few points before we reply. First, what is under review during the five year review. The most
recent amendments to Rule 109 were not in place at the time the report was submitted. Thus, those should not be
reviewed until the next five year review. Do you agree?

Second, from reviewing the website | understand that you make some form of report to the council. Does that happen
at the meeting? When is that report available for our review?

If you could let us know, that would be great.

Thanks,

Tom
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Secretary of State
State oy Arizona

July 7, 2015

VIA EMAIL AND REGULAR MAIL

Chairman Thomas J. Koester,

Commissioner Timothy J Reckart (outgoing)
Commissioner Mitchell C. Laird,
Commissioner Steve M. Titla,
Commissioner Damien R. Meyer
Commissioner Mark S. Kimble (incoming)

Citizens Clean Elections Commission
1616 West Adams, Suite 110
Phoenix, Arizona 85007
comments(@azcleanelections.gov

Re: Opposition to Proposed Amendments to Regulation R2-20-109(F)

Dear Commissioners Koester, Reckart, Laird, Titla, Meyer and Kimble:

The Office of the Arizona Secretary of State appreciates the excellent working
relationship it has cultivated with the Citizens Clean Elections Commission over the years, and it
has been our policy to work hand-in-hand with the Commission in areas of shared jurisdiction
and mutual interest. Moreover, the Secretary’s office has gone out of its way to further the
Commission’s core mission of supporting “participating candidates” who opt into the public
financing system established in 1998,

But key to this working relationship was regulatory restraint on the Commission’s part
when it came to traditional campaign finance matters already regulated by the Secretary of State.
Even in areas where the Clean Elections Act made reference to privately-funded candidates or
independent expenditures by outside groups, the Commission generally refrained from bumping
up egainst the Secretary’s jurisdiction. In turn, the Secretary of State’s Office respected the
Commission’s unique authority over participating candidates. Time has proven that good fences
make pood neighbors.

This is why the Commission’s recent attempts to claim authority over privately-funded
candidates, and potentially order certain corporations to register as political committees, is
proving troublesome for me as Secretary of State. Such mission creep threatens to undermine
the delicately-balanced regulatory framework that already governs Arizona elections.
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There is only room for one regulator in matters of traditional campaign finance. In
California, for example, voters in 1974 carved out campaign finance enforcement from the
California Secretary of State and placed that sole authority in a Fair Political Practices
Commission (FPPC). California voters clearly intended to shift the jurisdictional boundaries
from one agency to another. But Arizona voters did not make the same choice when passing the
Clean Elections Act in 1998. Rather, the Clean Elections Commission was simply intended to
act as a funding mechanism for certain statewide and legislative candidates that opted into a
public financing system. Nowhere in the Act, nor in the publicity pamphlet or legislative council
analysis presented to voters, was the Commission promoted as Arizona’s equivalent of the
California FPPC. Yet that is exactly what the Commission has recently sought to transform itself
into—not through the will of the voters, but through subtle regulatory decisions that ever-
increasingly usurp jurisdiction from- the Secretary of State and throw the political community
into resulting uncertainty.

The first burgeoning crisis involves regulation of independent expenditures. Of course,
the Commission has long claimed the authority to penalize groups who fail to file independent
expenditure reports. This regulation somewhat made sense in a bygone era when the
Commission was charged with doling out matching funds to participating candidates based on
those independent expenditure reports. Without the credible threat of fines, one could argue, the
Commission might be hamstrung in carrying out this core function.

But since these reports were to be filed with the Secretary of State, and therefore fell
within the Secretary’s jurisdiction, any conflicting or duplicative enforcement by the
Commission could prove problematic. When matching funds were struck down as
unconstitutional, this risk should have abated. After all, independent expenditure reports were
but a means to end.

But in recent years the Commission has treated an independent expenditure report as an
end unto itself, which only serves to heighten the risk of conflict. Take the recent Legacy
Foundation Action Fund matter: even though the Secretary of State’s office and an
administrative law judge held this non-profit group did not violate Arizona law, the Commission
has repeatedly contradicted those decisions and imposed a nearly $100,000 fine (and no doubt
caused Legacy to incur several hundred thousands of dollars in attorneys’ fees). Legacy has
never attacked, much less mentioned, a participating candidate in its advertisements. Yet the
Commission has relentlessly hammered this non-profit group.

Meanwhile, the effect on First Amendment political speech is potentially devastating.
How can any person safely exercise their free speech rights in Arizona where there is risk that
the Commission will second-guess the state’s Chief Election Officer?

But the crisis does not end there, At least regulation of independent expenditures had
some connection to the Act. Recent Commission regulations, on the other hand, have steadily
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encroached into other areas of the Secretary's jurisdiction that have no grounding in the Act
whatsoever. For example, the Commission set its sights on non-profit groups and non-
participating candidates in 2013, and then again in 2014. The Commission simply had no
jurisdiction to enter that regulatory territory.

That brings us to the most recent proposed regulation touching various parts of R2-20-
109(F), which threatens to further undermine the delicate regulatory balance in Arizona election
law. First, the Commission will only deepen the independent expenditure crisis by expressly
extending its jurisdiction in races with only privately-financed candidates. See Proposed R2-20-
109(F)(3) & (6). The Commission cannot possibly have a legitimate regulatory interest where
no participating candidates are involved. Second, the Commission will exacerbate an already-
invalid regulation by subjecting the corporate entities to free-ranging audits. See Proposed R2-
20-109(F)(8). The Commission cannot use the threat of civil penalties to pressure these non-
profit entities.to open up their books to Commission investigation. And finally, the Commission
has absolutely no jurisdiction to determine when and under what conditions a group or entity
becomes a “political committee” under Arizona law. See Proposed R2-20-109(F)(12). The Act
does not grant this sweeping authority to the Commission, nor did the voters intend.to do so.

Regulatory stability is necessary to ensure that political speakers remain unfettered and
unafraid to exercise their First Amendment rights. The Commission’s agenda of late puts that
stability at risk. For the sake of our political system, even if the Commission believes it can
legitimately regulate privately-financed candidates and non-profit groups, this-does not mean the
Commission showld do so. Moreover, stepping back from the brink would forestal] litigation that
will inevitably follow this rule’s passage.

[ therefore implore the Commission to withdraw the proposed amendments to R2-20-
109(F). Working cooperatively, not crosswise, is what voters expect of their elections officials.
Since the Secretary of State’s office has exclusive jurisdiction over political committees,
privately-financed candidates, and registered non-profit groups, I respectfully ask that
Commission respect my role as the state’s Chief Election Officer and reject the proposed
amendments.

I have enclosed additional legal analysis from my State Election Director, Eric Spencer.
Please feel free to contact Mr. Spencer for any additional information conceming my office’s
position on these matters.

Sincerely,

Utdnde Resq o

Michele Reagan
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July 7, 2015

VIA EMAIL AND REGULAR MAIL

Chairman Thomas J. Koester,

Commissioner Timothy J Reckart (outgoing)
Commissioner Mitchell C, Laird,
Commissioner Steve M. Titla,
Commissioner Damien R. Meyer
Commissioner Mark S, Kimble (incoming)

Citizens Clean Elections Commission
1616 West Adams, Suite 110
Phoenix, Arizona 85007
comments@azcleanelections.gov

Re: Opposition to Proposed Amendments to Regulation R2-20-109(F)

Dear Commissioners Koester, Reckart, Laird, Titla, Meyer and Kimble:

The Office of the Arizona Secretary of State appreciates the excellent working
rclationship it has cultivated with the Citizens Clean Elections Conumission over the years, and it
has been our policy to work hand-in-hand with the Commission in areas of shared jurisdiction
and mutual interest. Moreover, the Secretary’s office has gone out of its way to further the

Commission’s core mission of supporting “participating candidates” who opt into the public
financing system established in 1998,

But key to this working relationship was regulatory restraint on the Commission’s part
when it came to traditional campaign finance matters already regulated by the Secretary of State.
Even in areas where the Clean Elections Act made reference to privately-funded candidates or
independent expenditures by outside groups, the Commission generally refrained from bumping
up against the Secretary’s jurisdiction. In turn, the Secretary of State’s Office respected the

Commission’s unique authority over participating candidates. Time has proven that good fences
make good neighbors.

This is why the Commission’s recent attempts to claim authority over privately-funded
candidates, and potentially order certain corporations to register as political committees, is
proving troublesome for the Secretary of State. Such mission creep threatens to undermine the
delicately-balanced regulatory framework that already governs Arizona elections.
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There is only room for one regulator in matters of traditional campaign finance. In
California, for example, voters in 1974 carved out campaign finance enforcement from the
California Secretary of State and placed that sole authority in a Fair Political Practices
Commission (FPPC).! California voters clearly intended to shift the jurisdictional boundaries
from one agency to another.? But Arizona voters did not make the same choice when passing the
Clean Elections Act in 1998. Rather, the Clean Elections Commission was simply intended to
act as a funding mechanism for certain statewide and legislative candidates that opted into a
public financing system. Nowhere in the Act, nor in the publicity pamphlet or legislative council
analysis presented to voters, was the Commission promoted as Arizona's equivalent of the
California FPPC. Yet that is exactly what the Commission has recently sought to transform itself
into—not through the will of the voters, but through subtle regulatory decisions that ever-

increasingly usurp jurisdiction from the Secretary of State and throw the political community
into resulting uncertainty.

The first burgeoning crisis involves regulation of independent expenditures. Of course,
the Commission has long claimed the authority to penalize groups who fail to file independent
expenditure reports, This regulation somewhat made sense in a bygone era when the
Commission was charged with doling out matching funds to participating candidates based on
those independent expenditure reports. Without the credible threat of fines, one could argue, the
Coriimission might be hamstrung in carrying out this core function.

But since these reports were to be filed with the Secretary of State, and therefore fell
within the Secretary’s jurisdiction, any conflicting or duplicative enforcement by the
Commission could prove problematic. =~ When matching funds were struck down as
unconstitutional,? this risk should have abated. After all, independent expenditure reports were
but a means to end.

~ But in recent years the Commission has reated an independent expenditure report as an
end unto itself, which only serves to heighten the risk of conflict, Take the recent Legacy
Foundation Action Fund matter: even though the Secretary of State’s office’ and an
administrative law judge held this non-profit group did not violate Arizona law, the Commission
has repeatedly contradicted those decisions and imposed a nearly $100,000 fine (and no doubt
caused Legacy to incur several hundred thousands of dollars in attorneys® fees). Legacy has

! See California Secretary of State “History of the Political Reform Division,” http:/www.sos.ca.gov/
jgn-lobb i itical- ivision.

See FPPC's “About the Political Reform Act,” hitp://www,fppe.ca.gov/index.php?id=22] (“voters
overwhelming passed . . . the Political Reform Act and [created] a new, independent agency to
administer, interpret and enforce its provisions . . . [which] governs disclosure of political campaign
contributions and spending by candidates and . . . committees.”). .

3 See Arizona Free Enterprise Club's Freedom PAC v. Bennett, 131 S.Ct. 2806 (2011).

4 In this case, the Maricopa County elections department acted on behalf of the Secretary of State.
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never attacked, much less mentioned, a participating candidate in its advertisements, Yet the
Commission has relentlessly hammered this non-profit group.

Meanwhile, the effect on Pirst Amendment political speech is potentially devastating,
How can any person safely exercise their free speech rights in Arizona where there is risk that
the Commission will second-guess the state’s Chief Election Officer?

But the crisis does not end there. At least regulation of independent expenditures had
some connection to the Act. Recent Commission regulations, on the other hand, have steadily
encroached into other areas of the Secretary’s jurisdiction that have no grounding in the Act
whatsoever. For example, the Commission set its snghls on non-profit groups [R2-20 1099-')(4)
(9)] and non-participating candidates [R2-20-109(G)] in 2013, and then again in 2014,
Commission simply had no jurisdiction to enter that regulatory territory.

That brings us to the most recent proposed regulation touching various parts of R2-20-
109(F), which threatens to further undermine the delicate regulatory balance in Arizona election
law, First, the Commission will only deepen the independent expenditure crisis by expressly
extending its jurisdiction in races with only privately-financed candidates, See Proposed R2-20-
109(F)(3) & (6). The Commission cannot possibly have a legitimate regulatory interest where
no participating candidates are involved. Second, the Commission will exacerbate an already-
invalid regulation by subjecting the corporate entities to free-ranging audits. See Proposed R2-
20-109(F)(8). The Commission cannot use the threat of civil penalties to pressure these non-
profit entities to open up their books to Commission investigation. And finally, the Commission
has absolutely no jurisdiction to determine when and under what conditions a group or entity
becomes a “political committee” under Arizona law. See Proposed R2-20-109(F)(12). The Act
does not grant this sweeping authority to the Commission, nor did the voters intend to do so.

Regulatory stability is necessary to ensure that political speakers remain unfettered and
unafraid to exercise their First Amendment rights,. The Commission’s agenda of late puts that
stability at risk. For the sake of our political system, even if the Commission believes it can
legitimately regulate privately-financed candidates and non-profit groups, this does not mean the
Commission should do so. Moreover, stepping back from the brink would forestall litigation that
will inevitably follow this rule’s passage.

The Secretary of State therefore implores the Commission to withdraw the proposed
amendments to R2-20-109(F). Working cooperatively, not crosswise, is what voters expect of
their elections officials. Since the Seeretary of State has exclusive jurisdiction over political
committees, privately-financed candidates, and registered non-profit groups,® she respectfully

5 See “Notices of Exempt Rnlemakmg" dated November 8, 2013 and October 17, 2014, respectively.
¢ ARS. § 16-914.02 requires certain non-profit corporatlons to register and report to the Secretary of

State. The Commission has no jurisdiction to regulate under a statute that was passed nearly 12 years after
the Clean Elections Act was enacted.
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asks that Commission respect her role as the state’s Chief Election Officer and reject the
proposed amendments.

The Commission Lacks Jurisdiction To Enact These Regulations

Notwithstanding some razor-thin statutory references to non-participating candidates and
independent expendlture reporting, previous Commissions wisely refrained from enforcing the
Clean Elections Act in a provocative manner. This self-restraint fostered stability, not to
mention comity. But that began to change in 2013, when the Commission set its sights beyond
participating candidates. None of the Commission’s smce-cnacted regulations, including the
present proposal under consideration, have any basis in the Act.”

A. Voter Intent Cannot Justify The Commission's Recent Agenda
Nothing in Proposition 200 (1998) prophesied the Commission’s present trajectory.

To be sure, the Act’s “Findings and Declarations” decried the traditional method of
financing campaigns. But nothing signified an intent to take over that system or claim regulatory
authority over non-participating candidates. Public financing was simply intended to give
candidates an alternative option, Nor did the Act express intent to go beyond ensuring that
independent expenditure groups filed their requisite reports, in-order to ensure matching funds
could furiction properly. There was no inkling that a non-profit corporation, for example, could
be subjected to regulation as a political committee based on its activities. Indeed, there would be
no reason to statutorily charge the Commission with regulating such groups, given that non-
profit independent expenditures were illegal at the time, and it would be nearly a dozen years
before the U.S. Supreme Court lifted that ban in Citizens United.

The accompanying publicity pamphlet was similarly devoid of any indication the
Commission could take this direction. Indeed the sole reference to enforcement stated that
“Proposition 200 would establish reporting requirements for participating candidares . and
would provide for various penalties, including forfeiture of office, for violations.” From this
voters could not have possibly env1s10ned that the power to audit, penalize, and force donor
disclosure would extend to anyone else.’

7 The proposed regulations are attached as Exhtbnt 1.
8 See 1998 Publicity Pamphlet, pg. 8S, ection/1998/Info/PubPa

’pi%fis also telling that not a single “Argument ‘For’ Propasition 200" in the publicity pamphlet envisioned
this role for the Commission.
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B. The Clean Elections Act Does Not Authorize The Commission To Touch Traditional
Matters Of Campaipgn Finance

As you know, the Clean Elections Act comprises Article 2 of Title 16 Chapter 6, whereas
the campaign finance law governing traditional candidates is codified in Article 1. The
Commission enforces the former, while the Secretary exclusively enforces the latter.

AR.S. § 16-924, the Secretary of State’s enforcement statute, is the starting point of any
jurisdictional inquiry. The statute had traditionally provided that if the Secretary of State “has
reasonable cause to believe that a person is violating any provision of this article,” meaning
Article 1, she must notify the attorney general for a violation regarding statewide office. See
AR.S. § 16-924(A) (Laws 2000, Ch. 235, § 10). In 2011 the statute was amended to clarify that
the Secretary of State has jurisdiction over “any provision of this title, except for violations of
chapter 6, article 2.” See id. (Laws 2011, Ch. 332, § 23). In other words, the Secretary of State
had dominion over the entirety of Arizona election law (Title 16), except the Clean Elections
Act. This bill (H.B. 2304) passed 51-5 in the House and 29-0 in the Senate, easily satisfying the
constitutional 374 vote requirement.'® Although no Commission member apparently testified in
support of the bill, it would be practically impossible to receive bipartisan support without the
Commission’s acquiescence., This was de facto acknowledgement that the Commission was
confined to regulating under Article 2, which solely governs participating candidates.

The legislature recently reinforced this notion in A.R.S. § 16-905(0), which further
clarifies the jurisdictional boundaries:

For any . . . candidate who is not participating in the citizens clean elections act
funding system established pursuant to article 2 of this chapter:

1. Complaints and investigations relating to an alleged violation of this article are
subject only to the jurisdiction, penalties and procedures establishe

this article [Article 1] and the enforcement and investigative autho

secretary of state and attorney general.

2. The citizens clean elections commission has no authority to ac é_

or otherwise act on any complaint involving an alleged violatio
[Article 1].

See S.B. 1344 (Laws 2014, Ch. 225, § 2).

The signposts in the Clean Elections Act are equally clear. The Commission is only
authorized to “[e]nforce this article,” meaning the Clean Elections Act in Article 2. See A.R.S. §

16-956(A)(7) (emphasis added). It does not grant the Commission authority over “this chapter”
or otherwise extend the Commission’s reach to Article 1.

1® Section 33 of the bill authorized a pilot program for gathering $5 qualifying conh
Clean Elections Act, and therefore triggered a 3/4 vote requirement to amend the vo
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Even where the Act references non-participating candidates, it makes clear that the
Secretary of State retains enforcement authority. A.R.S. § 16-941(B) provides that “a non-
participating candidate shall not accept [excessive] contributions . . . [and] [a]ny violation of this
subsection shall be subject to the civil penalties and procedures set forth in section 16-905,
subsections J through M and section 16-924." (emphssis added). Importantly, A.R.S. § 16-905
outlines the Secretary’s enforcement process.

Under subsection (J), the penalty for any violation of contribution limits *“is subject to a
civil penalty imposed as prescribed in section 16-924,” the Secretary’s exclusive enforcement
statute, Alternatively, under subsection (K), “[alny qualified elector may file a sworn complaint
with the attorney general” in order to enforce contribution limits. If neither the Secretary of
State nor the Attorney General move quick enough, an individual may file a civil lawsuit
pursuant to subjection (L). Nowhere in this process does the Commission play a role. Indeed, §
16-941(B)’s express incorporation of § 16-924 makes clear that the Secretary handles all
enforcement matters against non-participating candidates.

Thus, statutes throuﬁhout both articles reinforce the mutually-exclusive nature of
campaign finance regulation.

'R

In sum, the Commission lacks jurisdictibn to regulate any campaign finance matter
govemned under Article 1. That includes regulation of non-participating candidates, political

" The Commission has oft been told that courts have definitively settled these jurisdictional issues in the
Commission’s favor. Not so. Clean Elections Institute v. Brewer involved a pre-election challenge to a
ballot measure that would have all but defunded the Commission. 209 Ariz. 241 (2004), The issue in
Brewer was whether the proposed initiative violated the Arizona Constitution’s separate amendment rule;
the Commission’s jurisdiction was not at issue. Nonetheless, the Commission’s executive director has
repeatedly singled out the following passage in Section II(B) of the opinion:

The Act. . . require[s] that the Commission enforce measures such as (1) statutory limits
on acceptance of campaign contributions, which limits apply to candidates not receiving
public funding, (2) requirements concerning reporting of contributions by candidates who
do not receive public funding, (3) requirements that those making independent
expenditures file periodic reports, and (4) pravisions allowing candidates to agree jointly
to resirict campaign expenditures. . . . The Commission, therefore, would retain full
enforcement authority and responsibility as to these provisions even if the voters
abolished public financing of political campaigns.

Brewer, 209 Ariz. at 245 (A.R.S. § 16-941 citations omitted). In legal parlance, however, this is classic
dicta that has absolutely no precedential effect. See Creach v. Angulo, 186 Ariz, 548, 552 (App. 1996)
(A court’s statement on a question not necessarily involved in the case before it i3 dicum. Dictum is not
binding precedent because, infer alia, it is without the force of adjudication and the court may not have
been fully advised on the question.”). Thus, it would be fundamentally erroneous for the Commission to
assume this jurisdictional question has been judicially settled. Far from it. Indeed, the above statutory
analysis of Articles 1 and 2 belie any such conclusion.
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committees, or any other corporate non-profits subject to a reporting statute that never existed
when voters passed the Clean Elections Act. This renders the Commission’s entire R2-20-
109(F) amendment invalid. See Stearns v. Ariz. Dept. of Revenue, 212 ‘Ariz. 333, 336 (App.
2006) (agencies may exercise only those powers delegated by their enabling statute); Canon Sch.
Dist. No. 50 v. W.ES. Constr. Co., 177 Ariz. 526, 530 (1994) (“An administrative agency . . .
must exercise its rule-making authority within the parameters of its statutory grant; to do
otherwise is to usurp its legislative authority.”). Indeed, as the U.S. Supreme Court recently
affirmed, “the people [are] the font of governmental power" expressed through initiative. Ariz,
State Legislature v. Ariz. Ind. Redistricting Comm'n, 576 US. ____ (2015)

“{I])f the construction given by the agency is not consistent with the enabling legistation,
the interpretation—whether expressed in regulation, policy, or otherwise—is invalid.” Sharpe v.
Arizona Health Care Cost Contaimment System, 220 Ariz. 488, 494 (App. 2009); see also R.L.
Augustine Constr. Co. v. Peoria Unified Sch. Dist. No. 11, 188 Ariz. 368, 371 (1997) (striking
agency rules that were not consistent with enabling legislation). Accordingly, the Commission
almost certainly invites litigation by moving forward with these amendments.

The Commission lacks jurisdiction over non-participating candidates, political
committees, and non-profit registrants under A.R.S. § 16-914.02, regardless of the merits of each
proposed regulation. The Commission’s effort should end here,

Specific Deficiencies in the Proposed Rule 109(F) Amendments

As argued above, the Commission need not assess the wisdom of proposed amendments
to R2-20-109(F) because they would be void ab nitio for lack of jurisdiction. However, to the
extent the Commission intends to consider the propriety of each proposed amendment on its
merits, the Secretary of State offers the following critique:

o “Any person making an independent expenditure on behalf of a candidate, participating
or non-participating, and not timely filing a campaign finance report as required by
ARS. § 16-941(D), A.R.S. § 16-958, or A.R.S. § 16-913 shall be subject to a civil
penalty as described in A.R.S. § 16-942(B).” Proposed R2-20-109(F)(3).

This regulation attempts to unlawfully expand the reach of the Commission’s
enforcement statute to cover independent expenditure groups.

The regulation will grant the Commission authority to regulate all independent
expenditures in Arizona, regardless of whether a participating candidate was
affected by the expenditures.

Moreover, the regulation should not be enacted because the Secretary of State
already has jurisdiction over independent expenditures by outside groups.

e “An expenditure advocating against one or more candidates shall be considered an
expenditure on behalf of any opposing candidate or candidates, This subsection and
A.R.S. § 16-942(B) applies to any political committee that accepts contributions or
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makes expenditures on behalf of any candidate, participating or nonparticipating,
regardless of any other contributions taken or expenditures made. Penalties imposed
pursuant to this subsection shall not exceed twice the amount of expenditures not
reported.” Proposed R2-20-109(F)(3).

This regulation attempts to unlawfully expand the reach of the Commission’s
enforcement statute to cover independent expenditure groups.

ARS. § 16-942(B) makes clear that the Commission may only penalize
candidates:

“[TThe civil penalty for a violation by on behalf of any candidate . . . shall
be one hundred dollars per day for candidates for the legislature and three
hundred dollars per day for candidates for statewide office. The penalty
imposed by this subsection shall be doubled if the amount not reported . . .
exceeds ten percent of the adjusted primary or general election spending
limit. . . . The candidate and the candidate’s campaign account shall be
Jointly and severally responsible for any penalty imposed.”

The statutory language in A.R.S. § 16-942(B) has the following implications:

If candidates “shall be"” responsible for any penalty under statute, then by
definition outside groups cannot be penalized. Outside groups -conduct
independent expenditures that may not be coordimated with any candidate.
It would be unlawful, not to mention fundamentally unfair, to penalize a
candidate for an independent expenditure the candidate played no role in
creating. This indicates the statute was not intended to penalize outside
groups.

Since the statute contemplates fines for “candidate accounts,” not
“candidate committees,” the statute only contemplates penalizing
participating candidates. Regulation by “account” is a creature of the
Clean Elections Act. See e.g. A.R.S. §16-948 (“Controls on participating
candidates’ campaign accounts”). Non-participating candidates are
regulated’ as “cominittees,” not “accounts,” and therefore were not
intended to fall within § 16-942(B)’s ambit.

Pegging any penalty to the “adjusted primary or general election spending
limit” is further evidence that only participating candidates are subject to
the statute. See A.R.S. § 16-961(G)-(H) (defining these spending limits).
The “adjusted primary or general election spending limits” have no
applicability to non-participating candidates.

Notwithstanding that the statute only authorizes the Commission to penalize
participating candidates, the Commission unlawfully enacted the present version
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of R2-20-109(F)(3) in November 2013 in order to ostensibly regulate all outside
groups. To avoid the obvious contradiction between the enabling statute and this
regulation, the Commission simply ignored the “joint and several responsibility”
portion of the statute and used Rule 109(F)(3) to regulate outside groups as the
Commission saw fit. But Judge Thomas Shedden recently exposed this
interpretive fallacy:

“CCEC argues that the portion of the statute imposing joint and several
responsibility on the candidate end committee applies only when that
candidate or his committee has committed the reporting violation, and
does not apply when the violation is by another entity . . . . Under
CCEC'’s interpretation, the statute’s sentence regarding . . . responsibility
would have no effect and would be given no meaning when assessing
penalties for violations accruing under R2-20-109(F)(3) and, in other
cases, it would require adding a limitation to the statute that was not
included by the voters (i.e., a limitation to the effect that . . . responsibility
applies not to ‘any* penalty, but only to penalties for violations made by
candidates or their committees). As such, CCEC’s interpretation - is
contrary to the principles of statutory construction [and] the
Administrative Law Judge does not agree with CCEC’s position that its
interpretation harmonizes the statute and the rule” See March 4, 2015
Administrative Law Judge Decision, In the Matter of Legacy Foundation
Action Fund, pgs. 12-13, n.6, attached as Exhibit 2.

The judge’s decision proves that existing R2-20-109(F)(3) is contrary to
law.

The Commission should have drawn the proper lesson from Judge Shedden’s
decision: no outside groups may be penalized under A.R.S. § 16-942(B) because
doing so would require a candidate committee and his/her account to be jointly
penalized as well. The Commission admits this would create an “absurd result.”
See Administrative Law Decision at n.6. ‘

Yet the Commission’s new regulation will only aggravate the sitwation. By
expressly defining an independent expenditure as being “on behalf of any
opposing candidate,” the Commission either seeks to:

Jointly penalize independent expenditure groups and the candidates that
benefit from those expenditures, despite the fundamental unfaimess of
holding candidates responsible for an independent ad they had no part in
creating; or
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Continue to ignore the “candidate joint and several responsibility”
language in the ‘statute, and use the new-and-improved regulation to
reinforce the idea that afl outside groups may be regulated.

Either way, the proposed amendment to R2-20-109(F)(3) is imprudent,
R2-20-109(F)(3) must be repealed, not extended.

Moreover, the regulation should not be enacted because the Secretary of State
already has jurisdiction over independent expenditures by outside groups.

“A corporation, limited liability company, or labor organization that does not receive an
exemption from the Commission must file the Clean Elections Act independent
expenditure reports specified by A.R.S. § 16-941(D) and A.R.S. § 16-958, and comply
wlith the requirements of A.R.S. § 16-913.” Proposed R2-20-109(F)(6).

The Commission has no authority in the first place to regulate corporations and
unions that conduct independent expenditures pursuant to A.R.S. § 16-914.02.
Nor does the Commission have authority to pressure corporations and unions to
seek an exemption from these reporting obligations in return for acknowledgment
of Commission jurisdiction. See R2-20-109(F)(4)-(5).

The proposed amendment extends this unlawful regulation even further: for those
corporations and unions that do not surrender their legal rights by seeking an

exemption from the Commission, they must now “comply with the requirements
of AR.S. §16-913.”

Section 16-913 establishes campaign finance reporting requirements for political
comnmittees, not corporations and unions. Thus, the Commission is seeking to
transform these “noncompliant” corporations and unions into de facto political
committees that must disclose their donors in regularly-filed campaign finance
reports.

Moreover, the regulation should not be enacted because the Secretary of State
already has sole jurisdiction over corporations and unions, not to mention sole
authority to determine when an outside group become a political committee
subject to A.R.S. § 16-913 reporting requirements.

“A corporation, limited liability company, or labor organization that has received an
exemption is exempt from the filing requn‘ements of ARS, § 16-941(D) and A.R.S. §
16-958 and the civil penalties ontlined in A.R.S. § 16-942, provided that . . , . The

Commission may audit these entities WW%HG-M&M—G{'—MQ
rles2 Proposed R2-20-109(F)(8).

The Commission has no authority in the first place to regulate corporations and
unions that conduct independent expenditures pursuant to A.R.S. § 16-914.02,
Nor does the Commission have authority to pressure corporations and unions to
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seek an exemption from these reporting obligations in return for acknowledgment
of Commission jurisdiction, See R2-20-109(F)(4)-(5).

The proposed amendment extends this unlawful regulation even further; whereas
the current regulation only permits the Commission to “audit any exempt entity
pursuant to Article 4 of these rules,” the new regulation would permit wide-
ranging audits without any necessity to comply with Article 4.

This is significant because Article 4 “prescribes procedures for conducting
examinations and audits of participating candidates’ campaign finances.” See
R2-20-401. Among those procedures are various safeguards, including the right
to “submit in writing [any] legal and factual materials disputing or commenting
on the proposed findings contained in the preliminary audit report,” See R2-20-
404(B). Thus, corporations and unions will have no right to any audit-related
procedural safeguards that participating candidates presently enjoy.

Moreover, the regulation should not be enacted because the Secretary of State

already has sole jurisdiction over corporations and unions who report under
ARS. § 16-914.02.

“|A]lny entity that is formed or association that is created within the six months
immedintely preceding the beginning of a legislative election cycle or that is formed
or created during the election cyele and knowingly makes expenditures or takes
contributions of $500 or more for any election in this state in a calendar year is
deemed to have been organized, conducted or combined for the primary purpose of
influencing the result of any election and is a political committee. This paragraph
applies to an entity or association until the completion of the first legislative election
cycle identified in the preceding sentence.” Proposed R2-20-109(F)(12)(a).

The regulation attempts to unlawfully expand the reach of the Commission’s
jurisdiction to determine who constitutes a political committee. Nothing in the
Clean Elections Act grants this authority. See also AR.S. § 16-947(B)(2)
(candidates must have already established a political committee with the Secretary
of State before seeking certification as a participating candidate).

The regulation infringes upon First Amendment speech by singling out recently-
formed corporations for disparate treatment. It is unreasonable to “deem” a
corporation formed within 6 months of an election cycle as being organized
primarily for political activity and therefore subject to registration as a political
committee.

The regulation adopts an illogical and counterintuitive definition of one's

“primary purpose.” “Primary” is commonly held to mean “principal.” See
Black's Law Dictionary, PRINCIPAL (10th ed. 2014) (“Chief; primary; most
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important™). But the Comuission’s proposal hinges solely on a corporation’s date
of establishment, as opposed to its volume of political expenditures. For example,
under the Commission’s proposed definition, a recently-formed corporation that
spends $500 on political activity and $1,000,000 on non-political activity is
treated as political committee that must file extensive reports and disclose its
donors.

- The regulation’s definition of “primary” purpose would gut the existing statutes

that regulate political committee status. See A.R.8. §§ 16-901(20)(f) (effective
July 3, 2015) and 16-914.02(K). Indeed, in recently amending the definition of
“political committee™ in A.R.S. § 16-901(20)(t), the Legislature specifically
rejected the type of constrictive regulation that Executive Director Collins
testified in favor of. See HB2649, Feb. 16, 2015 House Elections Committee,
http://azleg.granicus.com/MediaPlayer;php?view id=[3&clip_id=15102. The
Legislature opted to provide the maximmm breathing space before one becomes
subject to regulation as a political committee—a policy decision that the
Commission cannot promptly proceed to undermine through regulation.

The regulation is unconstitutional because it would sweep into regulation those
who only incidentally engage in political speech. See Galassini v. Town of
Fountain Hills, Summary Judgment Order, 9/30/13, 40:22-41:4 (the “primary
purpose” limitation “ensures that the electorate has information about groups that
makKe political advocacy a priority, without sweeping into its purview groups that
only incidentally engage in such advocacy. . . . Arizona’s definition of political
committee [cannot] sweep into its purview groups that only incidentally engage in
political advocacy.”).

Moreover, the regulation should not be enacted because the Secretary of State
already has sole jurisdiction to determine when and under what conditions an
entity becomes a political committee.

“|A]ny donation made by an entity that is not organized, conducted or combined for
the primary purpose of influencing an election to an entity that is not organized,
conducted or combined for the primary purpose of influencing the results of an
election in this state shall not be considered to be a contribution or expenditure if
the donor entity affirmatively restricts the use of the donation to not influencing the
results of any election, If no affirmative restriction is placed on the donation and the
receiving entity makes any expenditure or any donation to any subsequent entity
that makes an expenditure without the affirmative restriction described in the
preceding sentence, the original donation shall be considered to have been a
contribution or expenditure.” Proposed R2-20-109(F)(12)(c).

1700 W. Washingion Street. Fl. 7
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The regulation requires the disclosure of donors to a non-profit corporation even
though such donors had no expectation of disclosure.

Various individuals and businesses donate to non-profit corporations without
knowing whether or how much their donations will be used for political purposes.
Furthermore, there is no requirement under Arizona law for a donor to
affimnatively restrict the use of his/her donation.

Under the Commission’s regulation, those donors will be involuntarily disclosed
if the non-profit corporation has recently incorporated and spent a mere $500 on
political activities. Such a drastic policy change should be reserved for-the
Legislature, not an unelected body like the Commission.

The Commission has no jurisdiction to define what “shall be considered to have
been a contribution or expenditure.” This is the Legislature’s sole province. See
A RS, § 16-901(5) & (9) (effective July 3, 2015).

Moreover, the regulation should not be enacted because the Secretary of State
already has sole jurisdiction to determine when and under what conditions an
entity becomes a political committee.

In sum, the proposed amendments are replete with deficiencies that render them invalid,
illogical and even unconstitutional. They should be rejected i foto.

The Commission’s Rulemaking Process Is-Flawed

The prospect that the Commission may substantially change the proposed regulations
before finalizing them at the Commission’s forthcoming meeting is not a virtue of the
rulemaking process, but a vice.

Of course, the Commission is technically exempt from the rulemaking strictures outlined
in Arizona Procedure Act (APA).'!> But that makes it all the more disconcerting that such
fundamental election law changes could be enacted without basic APA safeguards in place. For
example, under the APA “[a]n agency may not submit a rule to the [Governor's Regulatory
Review] Council that is substantially different from the proposed rule contained in the proposed
rule making.” A.R.S. § 41-1025(A). Instead the agency must “terminate a rule making
proceeding and commence a new rule making proceeding for the purpose of making a
substantially different rule.” /d. And, “[ilf as a result of public comments or internal review, an
agency determines that a proposed rule requires substantiet change . . . , the agency shall issue a
supplemental notice containing the changes in the proposed rule . . . and shall provide for
additional public comment.” A.R.S. § 41-1022(E).

If, instead, the Commission plans to hastily alter and then finalize the proposed R2-20-
109(F) regulations without sending them back out for public comment, this will only compound

" See AR.S. § 16-956(C) (“Commission rule making is exempt from title 41, chapter 6, article 3.")
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the predicament. Complete withdrawal of these imprudent regulations is the only way to serve
the public interest. This proves why significant election law changes must be made through the
Legislature, not by an unelected body.

Conclusion

The Secretary very much respects the Commission and the important role it plays in
Arizona elections. However, the Commission’s presently-proposed amendments to R2-20-
109(F) are inimical to that electoral system.

It gives the Secretary no pleasure to bring her private objections to the Commission’s
agenda into public view., But the sweeping nature of these proposals—all of which usurp her
constitutional and statutory authority under Arizona Jaw—call for her voice to be added to the
growing chorus of objections.

Regardless of whether the Commission believes it has jurisdiction (it does not), it must
pause to consider whether it should exercise that jurisdiction. Certainly the Commission must
recognize the systemic harm it potentially creates by anointing itself as a separate arbiter of
Arizona campaign finance law—an arbiter whose decisions may conflict with the Secretary’s
decisions (which breeds uncertainty and instability) or may be duplicative of the Secretary’s
decisions (which has the feel of double jeopardy and conflicts with basic notions of fairness and
due process). If the Secretary of State had been legislatively displaced from campaign finance—
as Califomia voters did in creating the Fair Political Practices- Commission—it would be a
different story. But since the Secretary serves as the Chief Election Officer in this state, the
Commission is obligated to abstain from regulatory encroachment.

Moreover, the fact that the Commission®s mission has been judicially circumscribed in
recent years is no excuse for inventing a new mission. Only the voters can grant the Commission
the expanded jurisdictional reach it seeks to seize here through rulemaking. This is especially
the case when regulations seek to squelch—rather than further—fiee and robust political speech.

For the reasons outlined above, therefore, the Secretary requests the Commission
withdraw all proposed amendments to R2-20-109(F).

Very truly yours,
Eric Spencer

te Election Director
Arizona Secretary of State Michele Reagan
(602) 542-8683

esgnceg@gzsos. gov
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Submitted via comments@azcleanelections.gov

Chairman Thomas Koester and Commissioners
Citizens Clean Elections Commission

1616 West Adams, Suite 110

Phoenix, AZ 85007

RE: Proposed Amendments to R2-20-109(F). Independent Expenditure Reporting
Requirements.

Dear Chairman Koester and Commissioners:

On behalf of the Home Builders Association of Central Arizona (“HBACA” or
“Association”), please accept the following comments in response to the Citizens Clean
Elections Commission’s (“CCEC” or “Commission”) proposed amendments to R2-20-109(F).
The HBACA is a trade association for the residential construction and development industry.
Since, 1951, the Association has been reprcsenting and serving the collective interests of
residential builders and associates through education programs, business development,
networking opportunities, issue advocacy, and electioneering, which from time to time includes
making independent expenditures. Today, the HBACA represents more than 500 member
companies with thousands of employees engaged in all aspects of the residential construction
industry.

For the reasons set forth below, the HBACA respectfully requests that the CCEC
withdraw or otherwise decline to adopt its proposed amendments to R2-20-109(F).

L The HBACA believes that the proposed rule will create regulatory
uncertainty and offend basic notions of free speech, free association, and
fundamental fairness.

By inserting itself into the regulation of independent expenditures, the CCEC is seeking
to create a regulatory environment where political speech is now dually enforced between the
Secretary of State and the CCEC. As a result, there will surely be conflicts in interpretation and
enforcement. These conflicts will certainly cause the Association, and others, to have a much
more difficult time determining how to follow the rules when exercising our constitutionally
protected right to engage in political speech.

Most significantly, the proposed rule would have a chilling effect on the Association’s
engagement in protected speech through the proposed rule’s two options regarding obtaining an
exemption to the disclosure requirements. Of course, this is the unstated purpose of the
amendment to this rule. However, the United States Supreme Court has long held that the

7790 N 16th St Suite 385 Phoemx AZ 85020 602274 6545  fax 6023282020  swasnw hbaca erg
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government cannot indirectly deter lawful specch which it cannot ban directly by conditioning
such speech on the speaker’s acquiescence to burdensome consequences.

Under the first option, proposed R2-20-109(F)(6), the HBACA could decline to receive
an exemption from the Commission which would then trigger a requirement that we “file the
Clean Elections Act independent expenditure reports specified by AR.S. § 16-941(D) and
ARRS. § 16-958, and comply with the requirements of A.R.S. § 16-913."2 By requiring
compliance with A.R.S. § 16-913, it appears the Commission is requiring all corporations
making independent expenditures to comply with the financial disclosure rules regarding
political committees. This may potentially require the Association to disclose all of its members
and all revenue received through membership dues, assessments, Association activity fees, and
other fundraising, even if very little of these revenues and subsequent expenditures are used for
independent expenditures or any other activity which seeks to influence the outcome of an
election.’ Also, given the size of the Association’s membership, this may include hundreds of
transactions per day, which would create a tremendous administrative burden.

The second option, under proposed rule R2-20-109(F)(8), would allow the Association to
get an exemption from the above disclosure requirements in exchange for allowing the
Commission unlimited access to audit the Association. When the HBACA was formed sixty-
four years ago, the primary purpose of the Association was, and still is, activities beyond
influencing elections. As such, these vast audits would provide the Commission with access to a
wide range of information far beyond the scope of regulating independent expenditures or any
other activity which seeks to influence the outcome of elections. This is not a power the
HBACA is willing to grant the Commission.

Moreover, unlike many of the corporations from which the Commission is seeking
disclosure, the HBACA is a membership trade organization. Thus, the compelled disclosure of
membership, without a showing that such disclosure would further a legitimate governmental
interest®, may have the effect of infringing upon the free association rights of our members.®

' Seee.g., Speiser v. Randall, 357 U.S. 513, 526 (1958) (““It is apparent that a constitutional prohibition cannot be
transgressed indirectly by the creation of a statutory presumption any more than it can be violated by direct
enactment. The power to create presumptions is not a means of escape from constitutional restrictions.” (quoting
Bailey v. Alabama, 219 U.S. 219, 239 (1910).)

ZARS. § 16-913(A) requires political committees to “file campaign finance reports in the format prescribed by the
filing officer setting forth the committee’s receipts and disbursements according to the schedule prescribed in
subscctions B and C of this section.”

3 See A.R.S. § 16-915 (contents of campaign finance report required by A.R.S. § 16-913).

? Sec Proposed R2-20-109(F)(8) (“A corporation, limited linbility company, or labor organization that has received
an exemption is exempt from the filing requirements of A.R.S. § 16-941(D) and A.R.S. § 16-958 and the civil
penalties outlined in A.R.S. § 16-942 ....The Commission may audit these entities.").

® 1t has been asserted that the governmental interest in seeking disclosure of those funding independent expenditures
is so that voters may have a better understanding of the motives of those seeking to influence the outcome of
elections. It stretches the imagination that voters would have a difficult time discemning the interest or motives of
the Home Builders Association of Central Arizona.
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11, The HBACA belicves that the proposed rule exceeds the CCEC's
jurisdictional authority.

As has been pointed out before, enforcement of independent expenditure laws under
Arizona’s statutory scheme is solely the responsibility of the Secretary of State. Under Title 16,
Chapter 6 of the Arizona Revised Statutes, campaign finance enforcement is divided into two
scparate articles. “Article 1" gives the Secretary explicit authority to regulate all aspects of
independent expenditures. This includes the disclosure requirements about the source of
independent expenditures; the registration and reporting of independent expenditures; the manner
in which political committees, corporations, limited liability companies, and labor organizations
can make independent expenditures; and the penalties for failing to comply with the statutes.’
The Commission has no role in enforcing these statules.

Rather, the Commission’s authority over enforcement and other responsibilities is found
in “Article 2. Citizens Clean Elections Acl.” Voters passed the Clean Elections Act in 1998 to,
in part, reform candidate campaign financing. As originally passed, the Commission’s interest in
regulating independent expenditures flowed naturally from its ability to administer the “matching
funds” provision of the Clean Elections Act.® However, that provision was struck down by the
United States Supreme Court and with it any interest the Commission had in regulating
independent expenditures.’

Nevertheless, even when the Commission had an interest in regulating independent
expenditures, its interest was limited to whether an independent expenditure was made, who
benefitted or was harmed by the independent expenditure, and the dollar amount of the
independent expenditure.!® To carry out its stated purpose, the Commission did not need any
knowledge of who made the expenditure. Further, the independent expenditure reports reviewed
by the Commission were filed with the Secretary of State.'! Quite simply, the Commission’s

® See NAACP v. Alabama, 357 US 449, 460-61 (1958) (“Effective advocacy of both public and private points of
view, particularly controversial ones, is undeniably enhanced by group association, as this Court has more than once
recognized by remarking upon the close nexus between the freedoms of speech and assembly. It is beyond debate
that freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of ‘liberty’
assured by the Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech. Of course, it
is immaterial whether the beliefs sought to be advanced by association pertain to political, economic, religious or
cultural matters, and state action which may have 1he effect of curtailing 1he freedom to associate is subject to the
closest scrutiny.”). (Internal citations omitted).
7 ARS. §§ 16-912; -914.02; -917; -920.
¥ See Arizona Free Enter. Club’s Freedom Club PAC v. Benneit, 131 S.C1. 2806, 2814 (2011) (“[s]pending by
independent groups on behalf of a privately funded candidate, or in opposition to a publicly funded candidate
Lcould] result in matching funds for other publicly financed candidates in a race.”) (citation omitted)).

Id.
12 See A.R.S. § 16-941(D).
"' 1d. (“Notwithstanding any law to the contrary, any person who makes independent expenditures relating to a
particular office cumulatively exceeding five hundred dollars in an election cycle...shall file reports with the
secretary of state in accordance with section 16-958 so indicating, identifying the office and the candidate or group
of candidates whose election or defeat is being advocated and whether the person is advocating election or
advocating defeat.”) (emphasis added); see also A.R.S. § 16-958 (“The secretary of state shall immediately notify
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proposed rules on independent expenditures exceed its statutory authority and therefore should
be withdrawn.

IIIl.  The HBACA believes that the proposcd rule has been promulgated through a
flawed rulemaking process.

While we fully understand that the CCEC is not requlred to follow the rulemaking
requirements outlined in the Administrative Procedures Act'?, basic notions of due process and
transparency reveal fundamental flaws in the CCEC’s rulemaking process. Most notably, the
Commission has failed to publish the rule in its final form. Having engaged in rulemaking at all
levels of government as both the President and Executive Director of the HBACA and as a
member of the Governor’s Regulatory Review Council, it is deeply troubling that any agency
would propose a rule that fundamentally alters an understood regulatory process, substantially
amend the proposed rule, and then adopt the amended rule without ever allowing for additional
public comment."* Yet that is precisely what the CCEC appears to be doing.

The HBACA has long prided itself on its willingness to engage in political speech within
the confines of the law. However, with this rule and its subsequent unfettered authority of the
CCEC to examine all aspects of the Association’s operations (which are quite clearly much more
far reaching than simply secking to influence the outcome of elections), the CCEC is
unreasonably infringing upon our right to engage in such speech. For the reasons set forth
above, we respectfully request that the Commission withdraw or otherwise decline to adopt the
proposed amendment to R2-20-109.

Very truly yours,
Connie Wilhelm

President and Executive Director
Home Builders Association of Central Arizona

the commission of the filing of each report under this section and deliver a copy of the report to the
commission....").

1 See A.R.S. § 16-956(C)(“Commission rulemaking is exempt from title 41, chapter 6, article 3.")

13 For example, under the Administrative Procedures Act, “[a]n agency may not submit a rule to the council that is
substantially different from the proposed rule conlained in the notice of proposed rulemaking or a supplemental
notice filed with the secretary of state pursuant to section 41-1022." A.R.S. § 41-1025,



Alec Shaffer

From: Tom Jenney <TJenney@afphg.org>

Sent: Wednesday, June 24, 2015 9:14 AM

To: CCEC Mailbox

Subject: Comments re AZ Admin Code R2-20-109(F)(6) and (12)
Attachments: afpazcleanelections24june2015signed.pdf

24 June 2015

Dear Commissioners:

Attached are comments from the Arizona chapter of Americans for Prosperity in regard to praposed rule changes on independent expenditures and
political committees.

For Liberty & Prosperity, Tom

Tom Jenney | State Director | Americans for Prosperity Fovndation ~ AZ
m: 602.478.0146 | e: tienney@afbha.ora | @ArizonnAFP
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June 24,2015 — BY EMAIL (comments@azcleanelections.gov)

Arizona Clean Elections Commission
1616 W. Adams, Suite 110
Phoenix, AZ 85007

Re: Comments regarding the Commission’s proposed rule changes
Dear Commissioners:

The Arizona chapter of Americans for Prosperity, on behalf of itself and its more than
98,000 grassroots activists in Arizona (collectively, “AFP-AZ"”), submits these comments in
response to the changes to the Clean Elections Commission’s regulations proposed on May 14,
2015. AFP-AZ is particularly concerned about the proposed provisions on independent
expenditures and political committees.’

AFP-AZ strongly urges the Commission not to proceed with these rules as proposed.
The rules far exceed the Commission’s statutory authority. While seeking to regulate activity
beyond its mandate, the Commission through these vague and overbroad rules would deter-
citizens from exercising their First Amendment rights to advocate on important public policy
issues,-diminishing politicians’ accountability to their constituents. All of this is contrary to the
Commission’s mandate “to restore citizen participation and confidence in our political system.

INTRODUCTION

AFP-AZ is comprised of the more than 98,000 Americans for Prosperity grassroots
activists who live and work in Arizona.’> Americans for Prosperity is a non-partisan, non-profit
organization with more than 2.3 million grassroots activists nationwide who work to persuade
public officials to embrace an agenda of economic freedom, to educate our friends and neighbors
on the issues shaping our economy, and to involve everyone in building a culture of freedom and
opportunity at the local, state, and federal levels.

COMMENTS

The Commission has no legal authority to vastly expand the reach of its existing rules it
has proposed. This is a classic case of regulatory overreach and agency mission creep. It is
particularly harmful when that overreach comes at the expense of the right to speak out on policy
and political issues.

! Proposed Ariz. Admin. Code R2-20-109(F)(6) and (12).
2 Ariz. Clean Elections Comm'n, “What Is Clean Elections?”, at littp://www azcleanelections.gov/about-us.
3 AFP-AZ is not a separate legal entity from Americans for Prosperity.



Inherent in the system of separation of powers in American government is the bedrock
principle that unelected executive branch administrative agencies may not usurp the lawmaking
power of the elected legislative branch. As the Arizona Court of Appeals has explained, “a rule
adopted by an administrative agency must be in accordance with the statutory authority vested in
it, must be reasonable, and must be adequately related to the purpose of the act and neither
arbitrary nor in contravention of any expressed statutory provision.™

The Secretary of State is Arizona’s chief elections official and has broad responsibility
and authority with respect to the state’s campaign finance laws.® By contrast, the Clean
Elections Commission was created for the sole purpose of administering the Clean Elections
public financing system for candidates for the state Legislature and statewide offices.® The
statute gives the Commission two very limited grants of rulemaking authority:

(1) To adopt rules regarding the transmittal of independent expenditure reporis filed with
the Secretary of State to the Commission and to candidates participating in the Clean Elections

program;’ and

(2) To adopt rules “to carry out the purposes™ of the Clean Elections program and “to
govem procedures of the [Clommission.”

The first grant of rulemaking-authority related to an original feature of the Clean
Elections program whereby participating candidates would receive varying amounts of additional
public funding if they were subjected to independent expenditures opposing them. The U.S.
Supreme Court held that this scheme was unconstitutional and invalidated it four years ago.’
Since the Supreme Court’s ruling — which mooted the Commission’s role in receiving and
transmitting independent expenditure reports to publicly funded politicians — the Commission
has had no authority whatscever to implement or enforce any regulations regarding independent
expenditure reports.'®

Moreover, the Commission has never had the statutory authority to impose additional
substantive requirements for independent expenditure reports — even before the public funding
program was declared unconstitutional. The statute specifies what information must be contained

* Grove v. Artz. Crim. Intelligence System Agency, 143 Ariz. 166, 169 (Ariz. Ct. App. 1984).While the statute
exempts the Commission’s rulemaking procedures from certain of the procedural requirements applicable to
Arizona government agencies generully, see Ariz. Rev. Stat. § 16-956(C), it certainly does not exempt the
Commission from the general common law prohibition against administrative agencies usurping the Legislature’s
lawmaking authority.

3 See, e.g., Ariz. Rov. Stat. §§16-924, 16-914.02, 41-121(AX6).

§ Ariz. Rev. Stat. § 16-956.

7Id § 16-956(A)(6); see also 1d, §§ 16-958(D) end (E) and 16-941,

} 1d § 16-956(C).

? Ariz. Free Enterprise Club's Freedom Club PACv. Bennett, 131 S. Ct. 2806 (2011).

' Specifically, the Clean Elections Act required corporations making independent expenditures exceeding $500
during an election cycle to file reports under Ariz. Rev. Stat. §§ 16-941(D) and 958 unless, per the current rules at
Ariz. Admin. Code R2-20-109(F), they (1) complied with the independent expenditure reporting requirement
under the general campaign finance statute at Ariz. Rev. Stat. § 16-914.02 (with a threshold of $5,000); and (2)
sought an exemption from filing edditional reports from the Commission. However, the decision in Ariz, Free
Enterprise Club’s Freedom Club PAC moated that separate requirement to file independent expenditure reports
under the Clean Elections Act



in independent expenditure reports under a section of the law that is completely separate from
the Citizens Clean Elections Act,”’ and the Commission is not free to impose its own additional
reqmrements for what information those reports must contain, as the proposed rules purporl to
do.?

Similarly, the Commission has no statuiory authomy to issue regulations that would
determine when an entity has the “primary purpose” of being a political committee, as the
proposed rule purports to do.!*Again, the definition and obligations of a political committee are
contained in a section of the statute that is completely separate from the szens Clean Elections
Act, and those issues are thus beyond the Commission’s authority to regulate.!* Indeed, the
Arizona Legislature recently exercised its power to define “political committee” when it adopted
HR 2649, and it did not grant the Commission any new rulemaking authority on the subject.

CONCLUSION

The Commission lacks the legal authority to implement its proposed rules, which appear
to be an attempted end-run around both the Legislature and the Secretary of State. No agency can
or ever should act outside its statutory authority. It is a cornerstone of democracy that elected
leaders decide the laws to be implemented by regulatory agencies. The Commission cannot undo
a legislative enactment with which it disagrees. It is especially damaging for an agency to act
outside its authority to limit citizens’ ability to comment on policy issues and urge adoption of
them. If unelected regulators can silence speech, those regulators can seize control of the
governing process from both elected leaders and voters. The Commission should not proceed
down that path. For these reasons, AFP-AZ strongly urges the Commission not to adopt these
rules.

For Liberty & Prosperity,

AN

Tom Jenney
Arizona State Director

" Ariz. Rev. Stat. § 16-914.02.

12 See proposed Ariz. Admin. Code R2-20-109(F)(6) (purporting to require certain independent expenditure reports
to include the additional information set forth in Ariz. Rev. Stat. § 16-913).

13 See proposed Ariz. Admin. Cede R2-20-109(F)(12).

W See Ariz. Rev. Stat. §§ 16-901(19), -901.01, -801.02, -913, -915.



COMMENT REGARDING PROPOSED CHANGE TO R2-20-109
BY
ARIZONA CHAMBER OF COMMERCE AND INDUSTRY
GREATER PHOENIX CHAMBER OF COMMERCE
GREATER PHOENIX LEADERSHIP
ARIZONA SMALL BUSINESS ASSOCIATION
ARIZONA ASSOCIATION OF REALTORS
ARIZONA CATTLEMEN’S ASSOCIATION
ARIZONA HOSPITAL AND HEALTHCARE ASSOCIATION
ARIZONA CHAPTER ASSOCIATED GENERAL CONTRACTORS
ARIZONA TAX RESEARCH ASSOCIATION
ARIZONA BUSINESS COALITION
VALLEY PARTNERSHIP

Dear Commissioners:

The Arizona Chamber of Commerce and Industry, Greater Phoenix Chamber of
Commerce, Greater Phoenix Leadership, Arizona Small Business Association, Arizona
Association of Realtors, Arizona Cattlemen’s Association, Arizona Hospital and Healthcare
Association, Arizona Chapter Associated General Contractors, Arizona Tax Research
Association, Arizona Business Coalition and Valley Partnership (“Arizona Business
Community”) submits this comment to express concern regarding the proposed change to R2-20-
109(f)(12) by the Citizens Clean Election Commission (“Commission”). These organizations are
nonpartisan, nonprofit organizations that advocate for the interests of the Arizona business
community.

The Arizona Business Community strongly urges the Commission not to adopt the
proposed regulation as drafted. At the outset, the Arizona Business Community is deeply
concerned with the fact that the Commission has yet to publish the proposed regulation in a final
draft form. The Commission may be exempt from typical rulemaking procedures under Arizona
administrative law, but the fact that the Commission may present one version of this proposed
rule for public comment and adopt a wholly different version later — without explanation or an
opportunity for the general public to evaluate and comment on the final version — offends basic
ideas about due process and fairness. Indeed, if the Commission intends to continue asserting
jurisdiction over non-participating candidate committees (i.e., candidates that do not voluntarily

DIXONCSWDMS\21900646
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opt-in to the Commission’s jurisdiction), it may be time reevaluate the Commission’s exemption
from standard rulemaking procedural law.

Although extremely confusing in its current form, the proposed rule appears to create a
presumption that any group or organization formed *“within six months immediately preceding
the beginning of a legislative election cycle,” or that is “formed or created during the election
and knowingly makes expenditures or takes contributions of $500 or more for any election in
this state in a calendar year” is primarily organized for the purpose of influencing elections and
therefore a political committee under Arizona law.! This proposed rule upsets settled
understandings about the scope of the Commission’s authority and is directly contrary to the
statutory definition of “political committee.”

The elected Arizona Secretary of State, and not the Commission, has primary statutory
authority to regulate non-participating candidates and political committees.? The establishment
of the Commission did not divest the Secretary of State of her position as Arizona’s chief
election officer. Indeed, although ignored in recent elcctlons the Commission’s sole purpose is
to regulate expenditures by participating candidates. > The Arizona Business Community and its
members, therefore, take issue with Commission’s authonty to promulgate this proposed rule,
which is clearly beyond its statutory power to enforce.* Simply, it is the business community’s
interest to have clear laws that are enforced by governmental agencies that have clear jurisdiction
and are eventually accountable to elected officials and the general public.® As the Commission
was envisioned to only have jurisdiction over individuals who opted into its jurisdiction, such an
unprecedented extension of an agency that is not beholden to the general public and elected
officials is quite concerning to the interests of democracy. It is in the business community’s
interests to ensure such safeguards are in-place.

Moreover, the proposed rule would subject Arizona businesses and non-profit entities to
duplicative and potentially conflicting regulations between the Commission and the Secretary of
State. Efforts to enforce this rule will disrupt the business community’s expectation that the
Secretary of State is the sole regulator of political committees. There is the further potential that
the two bodies could issue conflicting regulations regarding political speech. The resulting
confusion will make it harder for businesses to predict how their Constitutionally protected
political speech will be treated. This confusion may also have a chilling effect on the formation
of groups and associations in Arizona.

' R2-20-109(f)(12)(a).
2 AR.S. § 16916, 924(A).
P AR.S. § 16-940 et seq.

4 Arizona State Bd. Of Regent ex rel. Arizona State University v. Arizona State Personnel Bd., 195 Ariz. 173, 175,
985 P.2d 1032, 1034 (1999) (Arizona agencies have no power beyond the scope of their enabling statutes).
5 For example Sections 109(F)(6) and (8) of the proposed rule would subject entities 10 burdensome reporting
requirements in addition to those reports already mandated by the Sccretary of State. Arizona businesses have a
right to know precisely when and how their lawful political activitics may subject them to the added expense of
filing reports with two state agencies.
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Beyond jurisdictional issues, the proposed rule’s vague draftsmanship makes it difficult
for the business community to understand when and how entities will be presumptively subject
to the Commission’s authority. Specifically, the proposed rule turns on a problematic assumption
that — notwithstanding an entity’s good standing as a charity or social welfare organization under
federal tax law — any organization is primarily political in nature simply based on the timing of
its formation. But, nothing in the applicable statutes or regulations provides guidance on when
“six months immediately preceding the beginning of a legislative election cycle” actually takes
place. AR.S. § 16-691(B)(1) defines “election cycle” as “the period between successive general
elections for a particular office.” Therefore, it is wholly unclear when and how the Commission’s
proposed presumption is even operative. Arizona’s business community should not have to retain
counsel in order to calculate when and how such vague and overly burdensome regulations on
Constitutionally protected political speech apply.

During the last election cycle, Arizona businesses and properly incorporated entities were
forced to endure enough confusion with regard to the regulation of constitutionally protected
political free speech by the state. Last fall, the U.S. District Court in Galassini v. Town of
Fountain Hills invalidated the statutory definition of “political committee” because it was
unconstitutionally vague and overbroad.®

In response, the Arizona Legislature acted quickly, passing H.B. 2649 to re-enact this
foundational term of the election code with a clarified definition that tracks the recommendations
of the Galassini opinion. Nothing in this new statute provides the Commission, or any other
non-elected governmental agency, with the authority to enact a rule with such far-reaching
presumptions concerning political activity as the one at issue here. Tying itself to the calendar,
the presumption crushes the flexibility and analysis that H.B. 2649 provides. Even Mr. Collins
believes that this public comment period will support a change from the using time of formation
as a presumption to use as a factor in the analysis.” In light of this statement, any substantial
changes to the proposed rule should be re-publicized for general comment and should address
what, if any, statutory authority the Commission relies upon for the proposed rule. Simply, the
Commission is not able to insert itself as both the Arizona Legislature and the Arizona Secretary
of State in not only creating laws, but then enforcing those same laws. The business community
expects the government to respect the separation of powers and allow certainty from the laws
that are dully voted on by the Arizona Legislature and signed by the Governor. In the proposed
rule, the Commission is going too far.

We strongly recommend against the adoption of the proposed rule. Its shaky legal
foundation and vagueness are almost certain to generate more litigation and keep Arizonans
guessing as to when and how they may exercise their First Amendment right to speak out on
political matters. This rule is bad for business, and worse for free specch.

We look forward to an opportunity to address these issues at the open meeting.

¢ Galassini v. Town of Fountain Hills, No. CV-11-02097-PHX-JAT, 2014 WL 6883063, at *7 (D. Ariz. Dec. 5,
2014).
7 CEC Rule Goes Forward, But With Willingness to Change, YELLOW SHEET REPORT 1, May 14, 2015.
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Alec Shaffer

From: Wang, Eric <EWang@®wileyrein.com>

Sent: Wednesday, June 24, 2015 8:27 AM

To: CCEC Mailbox

Cc: Alec Shaffer; Thomas Collins; Mike Becker; David Keating

Subject: Center for Competitive Politics comments on proposed rulemaking
Attachments; Comments on CEC rulemaking.pdf

Importance: High

Alec,

Attached, please find comments from the Center for Competitive Politics regarding the Commission’s proposed changes
to its rules, especially with respect to the regulation of independent expenditures and political committees, We argue
that the proposed changes are unconstitutionally vague and overbroad.

Based on the agenda for today’s meeting, it looks like the commissioners may be discussing the proposed rules. We
would very much appreciate it if you could circulate our comments to the commissioners before their meeting starts this
morning.

Thank you for your assistance on such short notice.

| Eric Wang
B Attorney At Law
M| Wiley Rein LLP

e8| 1776 K Street AW
Washington, DC 20006
Tel: 202.719.4185 | Fax: 202,719.7049

Emall: EWang@wileyrein.com
www.wileyrein.com

NOTICE: This message (including any attachments) from Wiley Rein LLP may constitute an attorney-client
communication and may contain information that is PRIVILEGED and CONFIDENTIAL and/or ATTORNEY
WORK PRODUCT. If you are not an intended recipient, you are hereby notified that any dissemination of this
message is strictly prohibited. If you have received this message in error, please do not read, copy or forward
this message. Please permanently delete all copies and any attachments and notify the sender immediately by
sending an e-mail to Information@wileyrein.com. As part of our environmental efforts, the firm is WILEY
GREEN™, Please consider the environment before printing this email.
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June 24, 2015
BY EMAIL (comments@azcleanelections.gov)

Arizona Citizens Clean Elections Commission
Attn. Alec Shaffer

1616 W. Adams, Suite 110

Phoenix, AZ 85007

Re:  Comments regarding proposed changes to Ariz. Admin, Code R2-20-109(F)

Dear Commissioners:

The Center for Competitive Politics (“CCP")! submits these comments in response to the
Commission’s May 14, 2015 proposed changes to its rules purporting to regulate independent
expenditures and political committees in Arizona. CCP shares the Arizona Secretary of State’s
strong concerns about the Commission’s lack of statutory authority to regulate these issues.
Nevertheless, CCP focuses its present comments on the proposed rules’ unconstitutional
vagueness and overbreadth under the First Amendment.

While vague regulations must be avoided as a general matter,? it is especially essential
that regulations concerning political speech be as precise as possible. As the U.S. Supreme Court
has stated, “[W]here a vague statute ‘abut[s] upon sensitive areas of basic First Amendment
freedoms,” it ‘operates to inhibit the exercise of [those] freedoms.’ Uncertain meanings
inevitably lead citizens to ‘steer far wider of the unlawful zone . . . than if the boundaries of the
forbidden areas were clearly marked.™? Additionally, unless there is a ““substantial relation’

' The Center for Competitive Politics is a nonpartisan, nonprofit 501(c)(3) organization that promotes and protects
the First Amendment political rights of speech, assembly, and petition. It was founded in 2005 by Bradley A. Smith,
a former Chainman of the Federal Election Commission. In addition to scholarly and educational work, the Center is
actively involved in targeted litigation against unconstitutional laws at both the state and federal levels. For instance,
it presently represents nonprofit, incorporated educational associations in challenges to state campaign finance laws
in Colorado and Delaware and recently won a case in the Nevada Supreme Court. It is also involved in litigation
against the state of California.

* See Grayned v. City of Rockford, 408 U.S. 104, 108 (1972) (“It is a basic principle of due process that an
enactment is void for vagueness if its prohibitions are not clearly defined. Vague laws offend several important
values. First, because we assume that mat is free to steer between lawful and unlawful conduct, we insist that laws
give the person of ordinary intelligence a reasonable opportunity to know what is prohibited, so that he may act
accordingly. Vague laws may trap the innocent by not providing fair waming. Second, if arbitrary and
discriminatory enforcement is to be prevented, laws must provide explicit standards for those who apply them.”).

3 Id at 109 (internal citations omitted).

124 West St. South, Ste. 201 Alexandria, VA 22314 www.CampaignFreedom.org P: 703.894.6800 F: 703.894.6811



between the disclosure requirement and a ‘sufficiently important’ governmental interest” a
regulation burdening political speech with reporting requirements is unconstitutionally
overbroad.’

Even if the Commission has the legal authority to enact the proposed changes to Ariz.
Admin. Code R2-20-109(F) with regards to independent expenditure reports and political
committees (which, as the Secretary of State argues, the Commission does not have), the
proposed rules still fail on account of their vagueness and overbreadth.

First, the Commission’s proposed rule is unclear as to whether sponsors of independent
expenditures would be required to report on the same basis as political committees. The proposal
purports to require sponsors of independent expenditures to “comply with the requirements of
[Ariz. Rev. Stat.] § 16-913.”° That section of the statute sets forth the reporting obligations for
political committees, which are required to file ongoing periodic reports and special pre- and
post-election reports. If the Commission’s intent is that all sponsors of independent expenditures
must register and report as political committees, then its rules should say so clearly and
explicitly.

The reporting obligations for political committees are not only frequent, they are also
substantively burdensome. Political committees must report detailed summaries of all of their
contributions and disbursements, as well as itemized contribution and disbursement information,
includin§ the name of each individual who has given more than $50 to the committee for an
election.” If the intent of the proposed rule is, in fact, to require independent expenditure
sponsors that are not political committees to report as political committees, the proposal is
unconstitutionally overbroad.’

Second, the Commission’s proposed rule for determining whether an entity has the
“primary purpose” of being a political committee is unintelligible, and could be read in any
number of ways.® Under the most plausible reading, the proposal appears to require an entity’s
“primary purpose” to be determined over the course of an “election cycle.”® The statute defines

! Citizens United v. FEC, 558 U.S. 310, 366-67 (2010).
’ Proposed Ariz. Admin. Code R2-20-109(F)(6).
¢ Ariz. Rev. Stat. § 16-915,

T See, e.g. Wis. Right to Life, Inc. v. Barland, 751 F.3d 804 (7th Cir. 2014) (holding that Wisconsin’s regulation
imposing political committee-like registration, reporting, and other requirements on all organizations that made
independent expenditures was unconstitutional as applied to organizations not engaged in express advocacy as their
major purpose).

® See proposed Ariz. Admin. Code R2-20-109(F)(12)(b).

? Other possible interpretations are: (1) An organization’s primary purpose may be determined over any period of
time, but a “primary purpose other than influencing the result of any election” may be determined only over the
course of an election cycle; (2) An entity must “maintain[]" records of its primary purpose, and the length of the
recordkeeping requirement is for an election cycle; (3) Any entity must “maintain[]” a “[p]rimary purpose other
than influencing the result of any election . . . during each election cycle,” which therefore would prohibit political
committees altogether, as well as candidates’ campaign committees, party committees, and most political activity

2



an “election cycle” as “the period between successive general electlons Jor a particular office.”"”

Because the terms of a “particular office” vary in Arizona,'' and because the proposed
regulations also require consideration of activity related to initiatives and referenda, as well as
recall and retention elections, it is impossible to determine which election cycle is to be applied

a4

in determining an organization’s “primary purpose” at any given time.

Even if the “election cycle” concept were to be given a fixed meaning, it is still overly
broad to regulate a group as a political committee on such basis. As the U.S. Supreme Court has
noted, “the distinction between discussion of issues and candidates and advocacy of election or
defeat of candidates may often dissolve in practical application.”’? The most salient issues tend
to vary from one election to another, and thus an advocacy group focused on a limited number of
issues may be more active during particular “election cycles” (however that term is defined) in
which their issues feature most prominently than in other “election cycles.” That does not mean,
however, that the group’s overall “primary purpose” is to affect the outcome of elections.

Relatedly, a legislative issue may arise suddenly, and citizens may wish to band together
quickly to speak about that issue. The proposal to regulate as a political committee any entity
that is formed during a legislative election -cycle, or in the immediately preceding six months, if
the entity makes expenditures or accepts contributions of $500 or more, unfairly favors
established speakers and greatly impedes the formation of new groups.'®

If a legislative issue is closely associated with particular politicians, a group that has just
formed to address that issue should not be subject to greater reporting burdens than a preexisting
group if both groups sponsor a few expenditures advocating for or against those politicians. The
Commission’s proposal to treat new and preexisting groups differently, even if they engage in
the same type of speech, violates a basic principle of fairness, as well as the First Amendment.
As the U.S: Supreme Court has stated, “the First Amendment generally prohibits the suppression
of political speech based on the speaker's identity.”'*

generally. The core difficulty with the proposed language is that the second sentence of R2-20-109(F)(12) does not
seem to follow the first sentence in that paragraph and, when read in isolation, the second sentence does not make
much sense.

' Ariz. Rev. Stat. § 16-961(B)(1) (emphasis added). The Commission’s regulations do not further define this term.
See Ariz. Admin. Code 2-20-101.

"' See, e.g., Ariz. Const. Art. 4, Pt. 2, § 21 (providing for two-year terms for state legislators) and Art. 5 §1
(providing for four-year terms for statewide elected officials).

2 Buckley v. Valeo, 424 U.S. 1, 42 (1976).
1 See proposed Ariz. Admin. Code R2-20-109(F)(12)(a).

Y Citizens United, 558 U.S. at 350,



As the U.S. Supreme Court also has noted, “PACs are burdensome . . . expensive to
administer and subject to extensive regulations.””® Thus, treating advocacy groups as political
committees by evaluating their “primary purpose” only within the arbitrary and limited temporal
snapshot of a single “election cycle,” or presuming that groups formed within certain time
windows are political committees, as the Commission’s proposed rule would do, is unduly
burdensome and overly broad. Instead, a more holistic approach is needed to determine an
organization’s *“primary purpose.”

For these reasons, CCP implores the Commission not to adopt the proposed rules.

Respectfully yours,

Eric Wang
Senior Fellow'
Center for Competitive Politics

'S Id at 337. Although the Supreme Court was discussing specifically the regulation of PACs under federal law, the
regulation of PACs under Arizona law is substantially similar. See, e.g., Ariz. Rev. Stat. §§ 16-902, -902.01, -
902.02, -913, -915.

' Bric Wang is also Special Counsel in the Election Law practice group at the Washington, DC law firm of Wiley Rein, LLP.
Any opinions expressed herein are those of the Center for Corapetitive Politics and Mr. Wang, and not necessarily those of his
firm or its clients.
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Louis J. Hoffman, P.C,
Louis J. HOFFMAN 14301 North 87th Street, Suite 312
Registered Patent Attorney Scottsdale, Arizona 85260

Promoting the Power of
Valuable Patents

Telephone: (480) 948-3295
Facsimile: (480) 948-3387
E-mail: louis@valuablepatents.com

July 8, 2015
VIA E-MAIL (.pdf attachment) - Thomas.Collins@azcleanelections.gov

Thomas Collins, Esq.

Executive Director

CITIZENS CLEAN ELECTIONS COMMISSION
1616 West Adams Street, Suite 110

Phoenix, Arizona 85007

Re: Comments on Rule Package

Dear Tom:

Thank you for considering this public comment on the amendments to the rules
published for comment in the May 2015 Commission meeting. As you know, but others
reading this letter may not, I had the honor of serving as drafter of the Arizona Citizens
Clean Elections Act, and I have remained involved in drafting rules and assisting in
litigation over the years. I served for six years as a Commissioner (2009-14) and one year
as Commission Chair (2013). I am also current chair (since 2014) of Arizonans for Clean
Elections, an non-partisan association that drafted the Clean Elections Act and worked to
secure its passage. See A.R.S. § 16-960 (ACE given standing to intervene to defend the
Act’s validity).

[ generally support the proposed rules because I believe that the Commission has
the responsibility to signal to the public how it intends to interpret various statutes that
the Commission has the duty to enforce.
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In preparing this set of comments, I have studied comments provided to the
Commission last month by the so-called “Americans for Prosperity Foundation — AZ”
(“not a separate legal entity from Americans for Prosperity”), which was written by its
State Director Tom Jenney. Americans for Prosperity is an organization chaired by one of
the notorious Koch brothers, and that organization apparently has, as one of its goals,
the protection of “Dark Money” contributions. Although advocating for protection of
Dark Money may be in the private and commercial interest of the Kochs and perhaps
some other billionaires, it is neither pro-American or pro-Prosperity to take that position.

I discuss Mr. Jenney’s letter because his comments to the Commission are flatly
wrong, and I ask that the Commission realize the errors. Mr. Jenney writes that the
Commission was “created for the sole purpose of administering the clean elections
public finance system for candidates ...” (Jenney, n.6) and, from that premise, argues
that the Commission “has no legal authority to vastly expand the reach of its existing
rules,” calling promulgation of these rules “a classic case of regulatory overreach and
agency mission creep.”

Mr. Jenney’s premise is utterly false. As a historical matter, the citizen authors of
the Clean Elections Act not only intended to allow an option for candidates to run
without being beholden to big donors, but also intended to enact more timely and
complete reporting of campaign money. The Act contains extensive provisions requiring
additional reporting, at times earlier than required before the Act. The Commission
should never forget its duty to enforce those disclosure provisions equally with the
financing parts of the Act.

For example, and notably for purposes of the discussion of these rules, A.R.S.
§ 16-941(D) says, “Notwithstanding any law to the contrary, any person who makes
independent expenditures related to a particular office cumulatively exceeding five
hundred dollars in an election cycle, with [certain] exception[s] ..., shall file reports with
the secretary of state in accordance with section 16-958 so indicating, identifying the
office and the candidate or group of candidates whose election or defeat is being
advocated and stating whether the person is advocating election or advocating defeat.”

The reference to “any person” is unmistakable. That part of the Act clearly does
not apply just to clean elections “participating” candidates.
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Likewise A.R.S. § 16-958(A) says, “Any person who has previously reached the
dollar amount specified in section 16-941, subsection D for filing an original report shall
file a supplemental report each time previously unreported independent expenditures
specified by that subsection exceeds one thousand dollars.”

Here too, the reference to “any person” cannot be overlooked or ignored.

The inclusion of corporate and other entities in the definition of “persons” in the
federal Bill of Rights has been controversial (although clarified by the well-known
Citizens United decision). But Arizona law contains no doubt that “persons” includes
corporate and other entities. See A.R.S. §1-215(28) (“’Person’ includes a corporation,
company, partnership, firm, association or society, as well as a natural person”); accord
Commission Rule R2-20-101(21). So, the references in the Act to “any person” certainly
include corporations and LLCs (or other entities).

The following additional provisions of the Act similarly define reporting
requirements that go beyond the candidate-financing system to which Mr. Jenney
pretends the Clean Elections Act is limited:

o A.RS. §16-958(B) defines the frequencies of reports required,

o ARS. §16-958(E) establishes electronic reporting requirements,

o A.RS. §16-958(F) requires the Commission to establish rules for public
inspection of bank accounts and campaign finance reports, and financial
records of “all candidates” (i.e., those participating in the Clean Elections
system or not),

o A.RS. §16-942(B) establishes a “civil penalty for a violation by or on behalf
of any candidate of any reporting requirement imposed by this chapter”;
and

o At the time the voters enacted the Clean Elections Act, additional
provisions of the Act, since removed, clarified that “participating
candidates” too were required to file reports under -958.

A related false premise is the notion that the Commission has no jurisdiction over
the conventional campaign finance reporting system in Article 1 of Chapter 6 of Title 16,
which Mr. Jenney’s letter references as being within the domain of the Secretary of State.
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To the contrary, certain provisions of the Clean Elections Act explicitly give the
Commission duties with respect to that article:
o A.RS. § 16-942(B) specifies that the Commission should apply the specified
“civil penalty” to violations of “any reporting requirement imposed by this
chapter,” and the term “chapter” refers to both the Clean Elections Act and
the “general provisions” in Article 1 that contain conventional campaign
finance registration and reporting requirements (see A.R.S. §§ 16-913, -916).
o A.RS. §16-901.01 was enacted through the Clean Elections Act and placed
in Article 1 by our Act; this section defines “express advocacy” in a way
that reduces certain exceptions from registration and disclosure under
both articles of Chapter 6 (see §§ 16-901(14); 16-912; 16-915; 16-941(D);
16-958(A)).

All of the above-listed provisions implement purposes other than “only”
administration of the candidate-financing system. The voter purposes in passing these
provisions included (1) allowing stricter enforcement of campaign finance disclosure -
by the Commission as opposed to partisan politicians, and (2) providing the public with
added and more timely disclosure of contributions and expenditures.

The Arizona Supreme Court likewise concluded - to the direct contrary of Mr.
Jenney’s letter — that the voters gave the Commission a “paramount” duty to conduct
independent enforcement of the Act that “do[es] not relate to the public funding of
political campaigns.” Clean Elections Institute, Inc. v. Brewer, 209 Ariz. 241, 245 { 13, 99
P.3d 570, 574 (2004) (abrogated on other grounds Arizona Together v. Brewer, 214 Ariz. 118,
149 P.3d 742 (2007) (relating to test for separate amendment rule)).

In sum, the Commission has a duty to enforce the Act, and the Act requires not
only an option for candidates to obtain financing but also requires more “sunshine” into
campaign-finance. That “Dark Money” fans wish such provisions did not exist is no
reason for the Commission to overlook these parts of the Act. The Commission is sworn
to enforce the whole Clean Elections Act, and an argument like Mr. Jenney’s should be
exposed for the canard that it is.

Mr. Jenney’s letter also says that “American government” contains a “bedrock
principle that unelected executive branch administrative agencies may not usurp the
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lawmaking power of the elected legislative branch.” This comment reveals Mr. Jenney’s
lack of understanding of both the role of the Commission and its position in Arizona
government and the nature of legislative power in Arizona.

First, according to the Arizona Constitution, “The legislative authority of the state
shall be vested in the legislature, ... but the people reserve the power to propose laws ...
and to enact or reject such laws and amendments at the polls, independently of the
legislature.” Ariz. Const., Art. IV, sec. 1(1) (emphasis added). That is exactly the path
that the people of Arizona selected in passing the Clean Elections Act. The Commission’s
enforcement of the law does nothing to “usurp” the Legislature’s “lawmaking power”; it
is the Legislature that (sometimes) seeks to “usurp” the People’s lawmaking power by
challenging the Commission, and Mr. Jenney’s letter does so too.

Second, the Commission is not part of the “executive branch.” It is an
independent, non-partisan administrative agency that does not report to the partisan
Governor or the partisan Secretary of State in the executive branch. Although
“Americans for Prosperity” might wish to have influence over the Commission through
Koch funding of partisan politicians, the Commission should not share that goal and
should remember its successful tradition of strict political independence.

The Commission’s rule-making authority is specified by A.R.S. § 16-956(A)(7),
which says, “The Commission shall ... Enforce this article, ... [and] monitor reports filed
pursuant to this chapter and financial records of candidates as needed ....” Here, too,
“this chapter” refers to both Article 1 (general provisions) and Article 2 (the Clean
Elections Act). So, the Commission is tasked, generally and explicitly, with monitoring
general campaign reports filed under Article 1 and with enforcing Article 2.

Enforcing Article 2 includes enforcing A.R.S. § 16-942(B), which calls on the
Commission to apply the specified “civil penalty” to violations of “any reporting
requirement imposed by this chapter.” Thus, if the Commission’s required monitoring
of Article 1 reports uncovers a failure to report, or if a complaint is filed with the
Commission about unreported independent expenditures violating A.R.S. § 16-941(D),
then the Commission has authority — and the duty - to impose the penalties in the Act.
The civil fines specified in A.R.S. § 16-942(B) of the Act as a penalty for violation of “this
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chapter” done “by or on behalf of any candidate of any reporting requirement” should
and must be enforced.

The Commission has already established rules, rightly, holding that violations of
A.RS. § 16-941(D) by persons making independent expenditures but not reporting them
are subject to the penalty provision of -942(B). Accordingly, the current proposed rules
do not “vastly expan[d]}” prior rules, as Mr. Jenney claims.

Nor do the proposed rules amount to “regulatory overreach and agency mission
creep,” Mr. Jenney’s other claim. To the contrary, the Commission has the power, and
the responsibility, to enforce all of its “paramount” duties, including its duty to conduct
independent enforcement of the Act that “do[es] not relate to the public funding of
political campaigns.”

For the above reasons, I strongly urge the Commission to do its best to continue to
enforce the non-financing portions of the Clean Elections Act, particularly the
Commission’s duty to enforce disclosure of independent expenditures as expressly
contemplated by the Act since its inception.

The rules being considered now would help the public, including committees
making independent expenditures, by enacting rules making clear how the Commission
intends to exercise its enforcement powers. That is both proper and wise, and I
encourage the Commission to continue its work in that area.

That said, I have a number of suggestions for improvements of the rules as
proposed, which I hope the Commission considers constructive. Please note the
following comments:

R2-20-109(D)(2): Automobile expenses

Suggestion 1: I believe this provision should be reworded in a way to make it
clear that reimbursement can occur under either part a or part b but not both.
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Suggestion 2: I believe both subsections should apply to candidate-owned
automobiles as well as those of third parties. As proposed, part b is limited to
candidate-owned automobiles.

Suggestion 3: I believe that this part 2 should apply both to automobiles as well as
other vehicles, especially motorcycles, which might not be properly called
“automobiles.” I suggest substituting the term “motor vehicles.”

Suggestion 4: In new partb, [ recommend changing the word “fuel” to something
more encompassing. For example, electric vehicles are becoming more common, and
they are environmentally helpful and should not be discouraged. So too are
hydrogen-powered or other “alt fuels” vehicles. The State should allow payment for
electrical charging costs equally with “fuel” for combustion-powered vehicles.
Unfortunately I cannot think of any simple one-word substitute. It might be possible to
refer explicitly to electrical charging costs or fuel, or to refer more generally to “fuel or a
recognized substitute expended for furnishing the vehicle with motive power.”

Suggestion 5: Also in new part b, I recommend requiring that the records kept not
only should provide information on the “trip” in question, as specified in the proposed
rule, but also should list the total miles traveled using the direct “fuel” purchase in
question, and the candidate should be required to prorate the charge based on the
proportion of the expense attributed to the “trip” made for campaign purposes
compared to the total. For example, if the charge is for a tank of gas, the vehicle owner
should be required to report the total miles traveled, and use campaign funds only for
the charge multiplied by the ratio of campaign miles to total miles. (If a vehicle owner
starts with a half tank, the “total miles” can be stated as the number of miles driven after
the addition of fuel until the tank returns to the half-tank starting place.)

R2-20-109(F): Independent expenditures

Suggestion 1: In part (F)(6), I recommend not implementing the second change;
that is, the Commission should decline to add the language “and comply with the
requirements of A.R.S. § 16-913.” My reasons are: First, saying that people must comply
with requirements of a statute is unnecessary; everyone must comply with requirements
of all statutes anyway. Second, the Commission has the ability to enforce compliance
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with -913 but no power to change its “requirements”; although I do not believe that the
proposed rule signaled that the Commission intended to change the “requirements” of
-913, this language could be misconstrued as the Commission seeking to change (and
extend) the “requirements” of -913 because paragraph (F)(6) refers to a class of people
(those that do “not receive an exemption”). Third, the purpose of the referenced
“exemption” is to relieve certain groups from filing CCEC/IE reports under the Act,
specifically as required by -941(D) and -958(A)é&(B); the “exemption” does not provide
any relief from the requirements of -913, but if this language remains, the proposed rule
could be misinterpreted to offer an exemption to -913.

Suggestion 2: I support the first change to this paragraph, which I understand is
intended to maintain consistency with the definition of the exemption in part (F)(4). For
parallel reasons, I recommend that the reference to 16-958 refer specifically to 16-958(A)
and (B). There is no intention to relieve anyone from the provisions of other subsections
of -958, to the extent they apply.

Suggestion 3: I support the concepts in new part (F)(12) but recommend that the
Commission clarify the wording, and their purpose, by substituting the following:

12. Under A.R.S. § 16-942, the Commission has the obligation to decide whether to
impose civil penalties for “a violation by or on behalf of any candidate of any
reporting requirement imposed by this chapter,” i.e., AR.S. §§ 16-901 through
-961. Some of the referenced “reporting requirements” are applicable to “political
committees.” According to A.R.S. § 16-901(19), as amended in April 2015 by H.R.
2649 (Ch. 297), a “political committee” is any of the persons specified in
subsections (19)(a)-(e) or (g)-(h) or any “association or combination of persons”
(referenced as a “Group” in this rule) that qualifies under subsection (19)(f)
because it “meets both of the following requirements: (i) is organized, conducted
or combined for the primary purpose of influencing the result of any election ...,”
and “(ii) knowingly received contributions or makes expenditures of more than
five hundred dollars in connection with any election during a calendar year ....”
The same statute lists types of elections, referenced as “Listed Elections” in this
rule. Whenever, to impose any penalty for violation of any reporting requirement
of Chapter 6, Title 16, the Commission is called upon to decide whether a Group
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qualifies as a “political committee” under the definition in A.R.S. § 16-901(19)(f),
the Commission shall apply the following:

a. The Commission shall consider a Group that is shown to be
“organized” or “combined” for the primary purpose of influencing the results of
any Listed Election as a “political committee,” provided that it meets the
requirement of A.R.S. § 16-901(19)(f)(ii), regardless of the Group’s conduct at any
time after its organization or combination.

b. Alternatively, the Commission shall consider a Group a “political
committee,” provided that it meets the requirement of A.R.S. § 16-901(19)(f)(ii), if
the Group is “conducted” for the primary purpose of influencing the results of
any Listed Election. In determining whether a Group is “conducted” for the
primary purpose of influencing the results of any Listed Election, the
Commission shall presume that a Group has been “conducted” for such primary
purpose if (1) it has made expenditures as defined in A.R.S. § 16-901(8) during a
calendar year of $500 or more, or (2) it has taken contributions as defined in A.R.S.
§ 16-901(5) during a calendar year of $500 or more.

c. For purposes of deciding whether a Group has received
contributions or made expenditures of $500 in a calendar year, including for
purposes of part (F)(12)(b) of this rule or A.R.S. § 16-901(19)(f)(ii):

1) The Commission shall consider all expenditures and
contributions made by the Group during that calendar year in connection with all
Listed Elections collectively, as opposed to election-by-election.

(2)  The Commission shall consider the Group to meet the $500
test from the date from the date the test is first met through December 31 of the
calendar year in which the next legislative election occurs.

d. In determining for purposes of A.R.S. § 16-901(19)(f)(ii) whether a
Group “knowingly” receives contributions or makes expenditures:

(1)  The Commission shall presume that a Group knows of its
own contributions and expenditures.

(2)  If a Group transfers money or anything of value to a recipient
that takes contributions as defined in A.R.S. §16-901(5) or that makes
expenditures as defined in A.R.S. § 16-901(8), the Commission shall presume that
the Group knows that the transfer is an expenditure unless the Group has
affirmatively restricted the transfer in a way that the recipient is prohibited from
using the transfer for purposes of influencing any Listed Election, in which case
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the Commission shall presume that the Group does not knows that the transfer of
money is an expenditure.

e. A person appearing before the Commission may rebut a
presumption established by this part (F)(12) by clear and convincing evidence.

The proposed alterations to this part (F)(12) are intended, notably, to (1) add
helpful background to show the context in which the Commission will apply this rule,
(2) to clarify that certain presumptions are rebuttable and state the standard for rebuttal,
(3) to separate the test related to groups at formation from the test applicable to groups
as they operate, (4) to treat all groups equally regardless of when they were formed or
how old they were, (5) to add clarity to the distinction between contributions and
expenditures and to cross-reference the definitions of those terms, and (6) to make the
rule easier to read and understand.
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R2-20-111: Books and records

Suggestion 1: The proposed amendments change “account” to “bank account.” I
understand the desire to clarify “account,” but I view “bank” as too restrictive and
suggest using the term “financial account.” It is at least questionable whether credit
unions, S&L’s, and brokerage companies would be considered “banks,” plus there are
various “non-bank” financial institutions. All financial accounts, regardless of type of
financial institution, though, should be equally covered by the rule.

R2-20-206(A): Recommendation on Complaints

Suggestion 1: I think it would improve clarity if part 1 changed the word
“whether” to the word “that.” Part 1 is intended to refer to a “reason-to-believe” finding,
whereas part 2 refers to a “no-reason-to-believe” finding, so “whether” is no longer
appropriate. The beginning of part 1 should read: “may recommend that the
Commission find.”

Suggestion 2: I suggest improving clarify of part 2 by dividing it at the “or” into
two entries.

Suggestion 3: I suggest clarifying the reference to rule 205(A) in the divided part.
This rule is not really “without regard to” 205(A), because it actually honors that rule.

Suggestion 4: I suggest clarifying what “otherwise” means and require the
Commission to state a reason. For example, the reason may be that other election
officials are investigating the matter. Whatever the “otherwise” reason, it should be
placed on the record.

If suggestions 2-4 are taken, there would be a new part 3 inserted after modified
part 2 saying: “may recommend that the Commission dismiss a complaint before
respondent’s letter or memorandum specified by A.A.C. R2-20-205(A) without a finding
that there is or is not reason to believe, for a reason stated by the Commission.”

Suggestion 5: For further clarity, in proposed part 3 (which would be part 4 if the
above recommendations are accepted), I recommend changing “without a reason to
believe recommendation from the Executive Director” to “without making a
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recommendation that the Commission find that there is or is not reason to believe.”
(Also, there should be a hyphen in “complaint-generated,” to match the title and to make
the provision easier to read.)

Suggestion 6: For still further clarity, in the same section, I recommend changing
“and in such case shall notify the Commission” to a comma followed by “in which case
the Executive Director shall notify the Commission.”

If you have any questions, please feel free to give me a call.

Very truly yours,

Louis J. Hoffman



Citizens Clean Elections Commission Report
To: Commissioners
From: Thomas M. Collins, Executive Director
Subject: Proposed Rule Revisions

The purpose of this report is to outline and provide responses to the public
comment on the amendments circulated beginning after the May Commission
meeting. Amendments to the following rules were circulated: A.A.C. R2-20-107,
A.A.C. R2-20-109, A.A.C. R2-20-110, A.A.C. R2-20-111, A.A.C. R2-20-113,
A.A.C. R2-20-204, A.A.C. R2-20-205, A.A.C. R2-20-206, A.A.C. R2-20-402.01,
A.A.C. R2-20-703, and A.A.C. R2-20-704. Pursuant to Commission rule R2-20-
404 (B), the Commission opened a 60-day public comment period. The
Commission received 132 comments almost all of which were focused on the
proposed revision to A.A.C. R2-20-109. The vast majority of the comments were
from individuals supportive of the rule proposal.

This memo is broken into two parts. The first part focuses on the legal basis for
the objections of the Secretary of State’s Election Director, which are largely the
same as those of the Homebuilders’ Association of Arizona, Americans for
Prosperity, and the Arizona Chamber of Commerce, entities it represents, and the
Center for Competitive Politics. The second part focuses on specific criticism of
the rule amendments themselves. Additional supplemental analysis on former

Commissioner Hoffman’s substantive comments in favor of the 109 amendments
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rule will follow next week as well as any staff-recommended line edits to the draft
rules.' The purpose of this memo is to review the arguments against the proposal,
which are principally policy arguments and legal objections to the rules
themselves, rather than line-edit suggestions.

I. Legal Claims and Responses

The principal response from Secretary of State (SOS) revolves around two
claims: 1) that the Clean Elections Act did not contemplate appropriate regulation
of corporate and union political spending and 2) that the legislature passed laws in
2011 and 2014 limiting the jurisdiction of the Commission over such expenditures.
Neither of these claims is correct. (Note: Secretary Reagan submitted a cover
letter for Election Director Spencer’s letter. This analysis addresses Director
Spencer’s letter).

A. The Act and Commission rule expressly regulate political spending
including corporate political spending.

SOS claims that when the Act was passed “[t]here was no inkling that a non-
profit corporation . . . could be subject to regulation as a political committee based
on its activities.” Spencer Letter at 4. Although SOS is correct to note that
corporate independent expenditures were considered illegal in Arizona at the time
the Act passed, the Act’s language is broader than either corporations or political

committees and requires all persons, regardless of entity form, to file reports. See

: Former Commissioner Hoffman is the only person who made

comments on the other rules proposals.
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AR.S. § 16-941(D). Thus, for example, the Commission’s 2004 rules stated that
any “individual, corporation, political party or membership organization that
makes independent expenditures cumulatively exceeding the amount prescribed in
A.R.S. § 16-941(D) in an election cycle that expressly advocate the election or
defeat of a specific candidate, as defined in A.A.C. R2-20-101(10), shall file
campaign finance reports with the Secretary of State in accordance with A.R.S. §
16-958.” A.A.C. R2-20-109(D)(1)(2004). Both the plain language of the Act
passed by voters and the Commission’s own rules recognized that corporations that
participated in politics would have responsibilities to Clean Elections, even if those
expenditures were otherwise illegal.?

B. Neither the 2011 or the 2014 bills passed by the Legislature limited the
Commission’s enforcement of the Clean Elections Act and had they,
those enactments would violate the Voter Protection Act.

SOS claims that a 2011 amendment of A.R.S. 16-924, the statute authorizing
SOS to refer matters to the Attorney General for enforcement, divested the
Commission of jurisdiction over any persons other than publicly financed

candidates. This claim is belied by the plain language of the amendment SOS cites.

The language SOS identifies does only one thing: divests the Secretary of State of

2 SOS’s reference to 2013 appears to relate to the Commission’s

briefing in the matter Committee for Justice and Fairness v. Arizona Secretary of
State in which outside counsel for the Commission (Joe Kanefield) articulated
these otherwise plain statutory principles in briefing before Maricopa Superior
Court.
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any jurisdiction over Article 2, of Chapter 6, of Title 16—the Clean Elections Act.
Section 16-924 provides that “[u]nless another penalty is specifically prescribed in
this title, if the filing officer for campaign finance reports designated pursuant to
section 16-916, subsection A has reasonable cause to believe that a person is
violating any provision of this title, except for violations of chapter 6, article 2, the
secretary of state shall notify” the attorney general. (Emphasis added).” On its face

this language means that those provisions that are in Article 2 (including,

3 It is more plausible the legislature intended to divest the Secretary in

view of the existing precedent which holds that the Commission enforces
provisions of the Act including campaign contribution limits on non-participating
candidates and independent expenditure reporting requirements regardless of the
public financing portion of the program. Clean Elections Institute v. Brewer, 209
Ariz. 241, 245 § 13, 99 P.3d 570, 574 (2004). Clarifying that those powers belong
exclusively to the Commission is more likely to be consistent with the Voter
Protection Act than limiting the Commission’s enforcement of the Act it was
created to enforce and administrate.
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indisputably, 16-941(D)) are not in any way the jurisdiction of the Secretary.* Who

would, after all, enforce the Clean Elections Act if not the commission?”

4 Indeed, the following session, the Legislature did repeal certain

reports required by the Act as passed by voters, but left 16-941(D) and 16-942(B)
entirely intact. See 2012 Ariz. Sess. Laws, Ch. 257, § 3 (50th Legislature, 2d Reg.
Sess.). Whatever the effect of divesting the Secretary of jurisdiction over Article
2, the Legislature nevertheless chose not to repeal or amend these sections of the
Act. Whether the provisions that have been repealed (which provided for more
timely candidate reporting) were repealed consistent with the Voter Protection Act
is beyond the scope of the issue before the Commission. It is unlikely removing
those additional reports furthered the purpose of the Act.

5 SOS, the Chamber, AFP and the Homebuilders assert that the
Secretary is the state’s chief election officer. However, “[t]he powers and duties of
secretary of state . . . shall be as prescribed by law. Ariz. Const. Art. V, § 9.
Accordingly, the legislature having divested the Secretary of authority over Article
2, that office’s assertions here are entirely unjustified as a legal matter. To the
extent the Secretary has any duties as chief state election officer they appear
limited to voter registration activities, A.R.S. § 16-142(A) (providing that the
Secretary is “[t]he chief state election officer who is responsible for coordination
of state responsibilities under the national voter registration act . . . and under the
uniformed and overseas citizens absentee voting act . . . .) and polling place
accessibility. AR.S. § 16-581(stating that “[i]f the board of supervisors determines
that a polling place is inaccessible to elderly persons or persons with disabilities, it
shall provide for alternative voting according to procedures established by the chief
election officer of the state pursuant to the voting accessibility for the elderly and
handicapped act.”).

Section 41-121, which outlines the Secretary’s duties, only requires that
office to “[c]ertify to the govemnor the names of those persons who have received
at any election the highest number of votes for any office, the incumbent of which
is commissioned by the governor.” Id. § 41-121(A)(6). That duty has nothing to
do with campaign finance in general or Clean Elections specifically.
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Similarly, the Legislature’s 2014 addition of 16-905(0) says nothing about
Article 2 at all, let alone independent expenditures. As the Maricopa Superior
Court found in 2014 in reviewing this precise issue, “[t]he authority of the Citizens
Clean Elections Commission (the “Commission’) to investigate and impose
penalties under the Citizens Clean Election Act (“CCEA”) is not limited to
candidates participating in public financing. The Commission has authority to
investigate and impose penalties for violations of the CCEA by privately funded
candidates in accordance with A.R.S. §§ 16-941(B), -942(B), -942(C), -956, and -
957.” See Final Judgment, Horne v. Citizens Clean Elections Commission,
CV2014-009404 (Ariz. Superior Ct., October 31, 2014).

Finally, SOS claims that enforcement of Article 2 does not include
enforcement of penalties on all reporting requirements. The plain language of the
Act (consistent with the Maricopa County Superior Court’s determination) again
demonstrates SOS is in error. Section 16-942(B) provides that “[i]n addition to
any other penalties imposed by law, the civil penalty for a violation by or on behalf
of any candidate of any reporting requirement imposed by this chapter shall be one
hundred dollars per day for candidates for the legislature and three hundred dollars

per day for candidates for statewide office.” (Emphasis added).®

6 The entirety of SOS’s comments related to 16-941(B), which has
nothing to do with independent expenditures, are irrelevant. See Spencer letter at
6. Suffice it to say that the Commission, the Arizona Supreme Court and the
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IL Criticism of the Rules and Responses
As above, this part principally focuses on SOS’s comments, although the responses
from the Chamber and the Homebuilders are also included.

Issue 1: Inclusion of the phrase “participating or non-participating”

Argument: “Unlawfully” expands the Commission’s purview.

Reality: States what is self-evident under the Act, that candidates includes
all candidates, participating or not.

Issue 2: Objection to language stating that “An expenditure advocating
against one or more candidates shall be considered an expenditure on behalf
of any opposing candidates or candidates.”

Argument: “Unlawfully” expands commission reach.

Response: This rule merely codifies the Commission’s interpretation of the
16-942(B) consistent with its plain language. SOS’s citation to a recent ALJ
recommendation to the contrary is unavailing as the Commission rejected precisely
the construction Spencer now proffers because it leads to absurd results.

Issue 3: Exemption of corporations and unions from Clean Elections

reports and compliance with laws applicable to political spenders.

Maricopa County Superior Court have all rejected this false construction of the
Act. Spencer’s comments claiming that the Arizona Supreme Court only noted the
Commission’s powers as “dicta” are equally untrue, but even if that language were
not expressly binding on Arizona courts (and the Commission itself) the Court’s
opinion demonstrates on its face that the Commission’s interpretation of the Act is
reasonable.
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Argument: The Commission has no authority to regulate these expenditures
and A.R.S. § 16-913 cannot apply to corporations and unions. Also made by
Homebuilders.

Response: As SOS acknowledges, the exemption process has been in place
since 2013. Numerous entities have successfully received exemptions, including
entities now objecting. Corporate and union spending is only exempt from Clean
Elections if it is done in compliance with A.R.S. 16-941(D), 16-920 and 16-914.02
which are an interlocking set of statutes on this subject. Furthermore, the
Legislature expressly contemplated that corporations and unions would have to
comply with A.R.S. § 16-913 when it provided that “/a/ny entity that makes an
independent expenditure and that is organized primarily for the purpose of
influencing an election and . . . that is a corporation, limited liability company or
labor organization that accepts donations or contributions shall file with the filing
officer as a political committee as otherwise provided by law. A.R.S. 16-
914.02(K)(emphasis added). Nothing in the rule language proposes to convert
corporations and unions to committees. Rather they must comply with A.R.S. §
16-913 in the event that the entities, are, in fact committees. The dichotomy
Spencer establishes between committees on the one hand, and corporations and
unions, on the other, does not exist in law. (Nevertheless, as former Commissioner

Hoffman observes, because compliance with A.R.S. §§ 16-942(B) and 16-913 is
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mandatory, this language adds little to the substance of the rule and I would
recommend removing it).

Issue 4: Audits of entities making independent expenditures

Argument: The rule proposal expands the commission’s audit authority
“unlawful[ly]” forces entities to concede jurisdiction for audit. Also made by the
Homebuilders.

Response: This proposal is a clarification. The 2013 rule providing that
entities were subject to audit “pursuant to Article 4 of these rules” was intended to
incorporate that process into this rule. The removal of that language simply
clarifies that language was not a limitation. Nothing in the rule requires an entity
to accept the Commission’s jurisdiction and, indeed, the exemption form states that
an exemption does not waive any defenses.

Issue 5: Six month look-back to determine primary purpose of entity

Argument: Unfairly looks at newly formed entities, unfairly emphasizes
timing. Also made by the Chamber.

Response: The Commission signaled at its initial meeting that it would
relax this presumption. Indeed, at this point I would recommend removing or
altering the six month look-back. However, Spencer’s criticism rings hollow as he
has previously explained that “The assessment of an organization’s primary

purpose can be judged in terms of its fundraising, in terms of its expenditures, in
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terms of the time its employees use on political matters. There are a number of
criteria that need to be looked at to assess an organization’s primary purpose.”
Finally, contrary to Spencer’s assertions, the $500 threshold for becoming a
political committee was set by the legislature not this rule. A.R.S. § 16-
901(20)(F). Consequently, an entity that makes $500 in political expenditures is
on notice it may be a committee if its primary purpose is to influence elections.
Nothing in the rule alters this legislative pronouncement.

Issue 6: Complaint about safe harbor for non-political donors

Argument: The proposal “requires the disclosure of donors to a non-profit
corporation even though such donors had no expectation of disclosure.”

Response: This rule provides an easy mechanism for any donor to avoid
inadvertent disclosure. Simply restrict the funds to non-political purposes. There
is no additional filing required. The notion that donors to corporations that make
both political and non-political expenditures have no idea their funds will be used
for, or could be disclosed as, political activities, is absurd. The rule proposal
simply reflects reality.

IIL. Conclusion

As noted above, vast majority of comments on the rules from individuals
favor the adoption of the amendments to R2-20-109. The amendment is now

eligible for final adoption. I will be consulting with our attorneys early next week
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about the parameters for recirculation, should that be necessary, and will have a
recommendation on recirculation in addition to some supplemental analysis and

any line edits. Let me know if you have questions.
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Citizens Clean Elections Commission Report
To: Commissioners
From: Thomas M. Collins, Executive Director
Subject: Rule Revisions, former Commissioner Hoffman comments, next steps

The purpose of this brief memo is to make recommendations regarding
former Commissioner Hoffman’s comments and next steps procedurally.

Hoffman Comments on R2-20-2-109

Former Commissioner Hoffman’s drafting points on R2-20-109 are
constructive. I agree, for example, that removing the citation to A.R.S. § 16-913 in
R2-20-109(F)(6) is helpful. See Hoffman Letter at 8. Likewise, his revision of
proposed (F)(12) is comprehensive and provides a “decision tree” that is easier to
navigate than the draft. Additionally, former Commissioner Hoffman discards the
six-month look-back for determining primary purpose and relaxes the draft’s
presumptions on certain electoral conduct and financial transactions. These
suggestions are consistent with the Commission’s discussion at its May meeting.
Thus, rather than reinvent the wheel, I am attaching a word document with the
Hoffman suggestions for your consideration and any additional changes you may

want to make.



Next Steps

As noted in my prior memo, the rule amendments are now eligible to be
adopted under the Clean Elections Act. Some opponents have called for them to
be recirculated. Given that adopting Commissioner Hoffman’s suggestions
actually addresses criticism and otherwise leaves the rule proposal’s essence intact,
I do not believe such a recirculation is necessary. Additionally, it is clear that
opponents of the rule have little to offer as a matter of improving the rule, as their
principle arguments focus on a question not before the Commission—whether to
enforce the Clean Elections Act. Nevertheless, the Commission could, in its
discretion, recirculate by posting on our website through the next meeting. I would
suggest that this solicitation of comment request feedback on the rules themselves
and how the “primary purpose” of entities should be analyzed. More comments
repeating incorrect arguments about the Act are not a particularly effective use of
time.

Please, let me know if you have questions.



To: Clean Elections Commissioners and Executive Director

From: Louis J. Hoffman and Timothy J. Reckart

Re: Clean Elections Commission rules on penalties for independent expenditure groups
Date: October 26, 2015 (for October 29, 2015 Commission meeting)

Gentlemen:

We write jointly as former commissioners concerned about Clean Elections and the processes of the
Commission. We are the two most recent past-chairs of the Commission (Hoffman in 2013 and Reckart
in 2014) and each of us completed full terms as commissioners. We come from opposite political parties
and different counties (Hoffman, Maricopa County Democrat, and Reckart, Pima County Republican).
We wish to provide information and opinions in a non-partisan and focused way, which we hope the
current Commission finds useful.

First, and most importantly, we think that it is crucial that the Commission avoid partisan squabbling or
in-fighting and maintain focus on the intention of the citizens of Arizona who passed the Clean Elections
Act and on the wording of the law. The Commission has long avoided being politicized or having its
judgment called into serious question for favoring or opposing certain political parties, politicians, or
interest groups. That tradition should be preserved. We urge the Commission to rise above the clamor
and heat surrounding this issue and work together cooperatively towards a solid solution.

Second, both of us agree that there is no doubt that the Commission possesses the authority to evaluate
whether to apply the penalties stated in A.R.S. § 16-942(B) to independent expenditure groups who
violate reporting requirements of Title 16, Chapter 6, Article 1. A three-page table (attached as Exhibit A)
quotes the specific language of the 942(B) statute, highlights four specific clauses that demand that
conclusion, and places the statute in context of other Clean Elections Act statutes. The Commission is
the only official or body with authority to impose these penalties, and it should not shirk its duty in this
regard.

We have reviewed carefully arguments to the contrary provided by Eric Spencer, the State Elections
Director, and noted that others, particularly the Chamber of Commerce, have found Mr. Spencer’s
analysis “meticulous.” It is not. Mr. Spencer cannot “explain away” the clear language of the statute
cited in our Exhibit A. For the most part his arguments fail to mention the statute at all, and when they
do, he brushes them aside without confronting the key phrases. In addition, we wish to remind the
Commission that the Secretary of State’s office has no business opining on the meaning of statutes that
the SOS does not enforce.

This is an issue of special concern to both of us because, during our time on the Commission, we
litigated ~ and defeated in court — many of the same arguments being made now. Then-AG Tom Horne
challenged the Commission’s right to penalize him, as a non-participating candidate, under the 942
statute, claiming that it applied only to participating candidates. The court rejected Mr. Horne’s
argument “that the Commission’s authority to investigate and impose penalties under the CCEA is
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limited to participating candidates.” Similar arguments are being made now. Whether the arguments
are made by non-participating candidates or by IE groups doesn’t matter; the Commission has authority
to impose penalties specified in the 942 statute as written in that statute, and the Commission should
not deviate from that position.

Third, several comments have indicated that, even if the Commission has authority, it should not
exercise that authority as a matter of public policy. Mr. Horne likewise alleged, with support from the
Chamber, “logistical and practical problems of concurrent jurisdiction, such as subjecting a candidate to
investigations by multiple entities,” but the court held that such factors should not override the statute.

In our opinion, the Commission should not create, in effect, a blanket waiver saying that the voter-
approved penalties will never be applied to a class of violations. The Commission, and only the
Commission, can impose the penalties in 942(B), and it should do so when appropriate. The voters of
Arizona set up a regime of concurrent jurisdiction, which is not uncommon or unprecedented. The will of
the voters should be respected.

The SOS and AG (who enforce Article 1 directly) do not have the power to impose the heightened
penalties in the 942(B) statute. In addition, those officers are political actors, whereas the Commission is
non-partisan. The Commission has greater pre-litigation investigatory powers, including subpoena. The
Commission can act faster and investigate timely, including during the course of election season. For
example, the SOS’'s pursuit of Mr. Horne took longer than Mr. Horne’s four-year term, while the
Commission’s pursuit of Mr. Horne took only a few months.

The Commission can avoid conflict with SOS investigations by other means, including via general
cooperation and by enacting rules proposed previously (see below). It would be appropriate for the
Commission to extend its rules, or establish by policy, means for ensuring that investigations of IE
committees will be instituted and pursued only in appropriate cases, as was done, during our times, for
investigations of non-participating candidates. The Commission is not obligated to pursue cases when
the SOS and AG processes will suffice. Conversely, allowing the Commission room to pursue cases where
existing procedures will not suffice remains sensible.

Another important policy consideration is that, in many instances, the Commission will be investigating
an IE based on a complaint about an omitted Article 2 reporting obligation simultaneously. In a common
class of instances, an IE group will register neither as a “political committee” nor as a corporation (or LLC
or labor union) under A.R.S. § 16-914.02. Entities who register under either Article 1 path are less likely
to be accused of violations.! The Clean Elections Act (Article 2) requires “any person who makes
independent expenditures related to a particular office cumulatively exceeding five hundred dollars in
an election cycle,” with certain exceptions, to file Clean Elections |E reports under A.R.S. § 16-941(D).
Given the breadth of this Clean Election Act provision, anyone alleging a violation of an Article 1
reporting obligation is also likely to allege a violation of an Article 2 reporting obligation as well. The

! Note that, if a group files either type of registration, it will be less likely to violate the Act, because the
Commission treats political committee campaign finance reports as Commission IE reports and allows corporations
reporting under 914.02 to file for exemptions from Commission IE reporting, per rule R2-20-109(F).
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reporting requirements and reporting times of the Clean Elections reports under 941(D) are different
from the requirements and times for “political committees.” But if the Commission is going to
investigate whether there was a failure to report under A.R.S. § 16-941(D), in many cases it will make
sense to consider, at the same time, whether to impose the penalty under A.R.S. § 16-842(B) for
violation of any reporting requirement.

For the above multitude of reasons, sound public policy supports allowing the Commission room to
investigate violation of “any reporting requirement imposed by this chapter,” just as the statute
demands. There is no policy reason to refrain from a class of enforcement.

Fourth, if the Commission proceeds, as it should, then we recommend that it take three actions:

A. The Commission should deny the SOS petition seeking to exempt from Commission penalties all
violations of A.R.S. § 16-913. Again, the Clean Elections Act demands application of the penalty provision
of 942(B) to “any reporting requirement imposed by this chapter,” which includes A.R.S. § 16-913,

B. The Commission should publish for public comment the changes to Rule R2-20-206 proposed by one
of us (Hoffman) in August, attached as Exhibit B, which seek to establish procedures to minimize conflict
with the SOS or other investigatory agencies.’

C. The Commission should enact a rule containing guidance for how the Commission will choose to
interpret the new statute defining “political committee.” While one of us (Reckart) was chair, parts of
the regulated community requested the Commission’s help in clarifying the statute so it could be
understood in practice by those regulated, as the SOS had offered “no standards.” Although a
Commission rule may not be able to cover all scenarios that might arise, some guidance by rule makes
eminent sense and is in the public interest.

As for the details of the rule, we recommend that the Commission work cooperatively in the
forthcoming session to address comments made by the public concerning revisions to the previously
published draft. (See our first point above.) The Commission has both the power and the duty to amend
the draft rule published for comment in light of public comments received to date.

We generally support the proposal made by Mr. Langhofer and published for comment by the
Commission, with the edits proposed by Mr. Collins in Exhibit 2 to his October 16™ memo with two
exceptions discussed below. Mr. Collins is a member of the public and has the right to comment himself,
and the Commission can adopt reasonable changes within the scope of the published proposal in
response to public comment, including his.

We agree with Mr. Collins that the Commission should not adopt Rule | of the Langhofer published
proposal, seeking to assign to the Commission a “burden.” The Commission is the decisionmaker, not a
party to a contested matter. We think that it makes sense to transfer the proposed “preponderance of
evidence” standard to Rule Il of the Langhofer published proposal.

2 Mr. Reckart does not adopt Mr. Hoffman's prior comments in all respects but supports his Exhibit 8 proposal.
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We agree with Mr. Collins that the Commission should not adopt the first sentence of Rule IV of the
Langhofer published proposal, proposing to constrain the Commission as to what it may compel an
entity to identify. The Commission has subpoena power by statute (A.R.S. §16-956(B)), and the
Commission can vote on whether to exercise that power on a case-by-case basis.

We recommend that the Commission also not adopt the second sentence of Rule IV of the Langhofer
published proposal, proposing to constrain what the Commission may disclose. Mr. Collins suggests a
rewritten version, which we urge the Commission not to adopt either. The Commission’s obligation to
disclose data is subject to other law, including the Public Records Act, and the Commission is obligated
to act in accordance with such requirements and cannot change its obligations by rule. Procedures
associated with the Public Records Act address the subject of confidentiality of private records and seem
sufficient. Finally, in view of the accusations that the Commission would violate the law by adopting
language not earlier published for opposition, we recommend avoiding any argument simply by deleting
Langhofer Part IV entirely rather than by substituting Mr. Collins’ sentence.

The changes to Parts Il and Ill of the Langhofer published proposal contained in Exhibit 2 to Mr. Collins’
memo consist of simply minor form edits and should be adopted, except one of Mr. Collins’ clarifications
does not go far enough. We support Mr. Collins’ proposal to insert a reference to 16 A.R.S. § 16-901(20)
{(“Section 20”) in Langhofer Part Il. That recently amended statute says that a “political committee” can
be any of the persons or entities defined in parts (a)-(h) of Section 20. Mr. Langhofer’'s proposal deals
only with part (f). The Commission is entitled to consider an entity a “political committee” if it meets any
branch of Section 20 other than part (f).

But we suggest an even more specific clarification, to avoid a remaining inconsistency with the statute.
Under part (f), the statute says that “an association or combination of persons” that meets the $500
threshold in part (f){ii} can qualify as a “political committee” if it “is organized, conducted or combined
for the primary purpose of influencing the result of any election” of the types listed in Section 20. Mr.
Langhofer's proposal, which addresses activity of an entity in a two-year election cycle, refers only to
how the entity’s business is conducted. How much the entity contributes to another entity or spends in a
given cycle says nothing about how that entity is “organized ... or combined.” According to the statute,
the Commission can consider an above-$500 entity a “political committee” if there is evidence that it is
“organized ... or combined for the primary purpose of influencing the result of any [covered] election.”

For that reason, we recommend the following clarifying wording for the first line of Mr. Langhofer’'s
proposal: “An entity shall not be found to be a political committee under 16 A.R.S. § 16-901(20}(f) as
being_conducted for the primary purpose of influencing an election unless a preponderance of the
evidence establishes that ....” The italicized underlined language represents our further clarification, and
the non-italicized underlined language derives from Mr. Collins’ clarification.

We thank you for the opportunity to comment.
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Statutory language

Why it applies to Art. 1 violation
by IE committees

Related statutes

16-942. Civil penalties
and forfeiture of office.

Title does not refer to Clean
Elections participating
candidates only

Contrast with “16-947.
Certification as a participating
candidate”

B. In addition to any
other penalties imposed
by law,

Intention was to strengthen
penalties of Art. 1 (see below).

Petition {which voters signed to
get CEAct on ballot) says the Act
would “tighten campaign-law
enforcement.”

the civil penalty for a
violation by or on behalf
of

The phrase “or on behalf of”
cannot mean just participating

candidate campaign committees,
otherwise “by” would be
sufficient. What does “on behalf
of” refer to if not |E groups?

Meshes with 16-947(D): “any
person who makes independent
expenditures related to a
particular office ..., shall file
reports ... identifying the office
and the candidate or group of
candidates whose election or
defeat is being advocated and
stating whether the person is
advocating election or
advocating defeat.”

See also 16-948: A. A
participating candidate shall
conduct all financial activity
through a single campaign
account of the candidate's
campaign committee.

any candidate

Any candidate; not just
participating ones.

Contrasts with parts A and D of
same statute: “A. The civil
penalty for a violation of any
contribution or expenditure limit
in section 16-941 by or on behalf
of a participating candidate shall

be ....”; “D. Any participating
candidate adjudged to have

committed a knowing violation
of ..."

of any reporting
requirement imposed by

this chapter

This chapter, not just this article.
See attached page - includes
reporting requirements of article
1. What could “this chapter”
possibly mean if Commission has
no jurisdiction over Art. 1 and
the SOS has exclusive jurisdiction
over Art, 1?

Showing that drafters knew the
difference, see: 16-946(C):
referring to “... campaign finance
reports filed under article 1 of
this chapter.” See also 16-947(B),
16-948(C).




Statutory language

Why it applies to Art. 1 violation
by IE committees

Related statutes

shall be one hundred dollars per
day for candidates for the
legislature and three hundred
dollars per day for candidates for
statewide office.

One of the CEAct’s purposes was
to impose higher penalties.

Compare with the weaker
penalties of 16-918(B}, (C} (510
per business day up to $450 total
(capped), increasing to $25/day
at 15 days after receiving a
notice of delinquency).

The penalty imposed by this
subsection shall be doubled if
the amount not reported for a
particular election cycle exceeds
ten percent of the adjusted
primary or general election
spending limit. No penalty
imposed pursuant to this
subsection shall exceed twice
the amount of expenditures or
contributions not reported.

The referenced “spending limits”
are fixed dollar amounts, set
differently for different races,
and has positive meaning even if
all candidate in a race are non-
participating ones. The limit can
be "adjusted” if a participating
candidate exists, in a dominant
party primary, and chooses to
move funds from the general to
the primary.

16-961:

G. "Primary election spending
limits" means: 1. For a candidate
for the legislature, twelve
thousand nine hundred twenty-
one dollars....

H. "General election spending
limits" means amounts fifty per
cent greater than the amounts
specified in subsection G of this
section.

1.2. "Adjusted" spending limit
means an original spending limit
as further adjusted pursuant to
section 16-952.

16-952: “[A] participating
candidate for the legislature in a
one-party-dominant legislative
district who is qualified for clean
elections funding for the party
primary election of the dominant
party may choose to reallocate a
portion of funds from the
general election period to the
primary election period.”

See also Horne decision CV2014-
009404: “the Court finds that the
[plain meaning of the CEAct]
demonstrates an intent to
subject nonparticipating
candidates who substantially
exceed the statutory
contribution limits to the same
penalty as participating
candidates.”




Statutory language

Why it applies to Art. 1 violation
by IE committees

Related statutes

The candidate and the
candidate's campaign account
shall be jointly and severally
responsible for any penalty
imposed pursuant to this
subsection.

if a candidate is penalized, both
the candidate and the campaign
account are responsible. Does
not apply to IE expenditures that
are truly independent.

Who imposes this
penalty?

The Commission, and only the
Commission, has the duty to
impose this penalty. If the
Commission does not do so, the
statute would contain a penalty
that no one enforces.

16-956(A)(7). “The commission
shall: ... Enforce this article, ...
monitor reports filed pursuant to
this chapter”

16-924(A): “Unless another
penalty is specifically prescribed
in this title, if the filing officer for
campaign finance reports
designated pursuant to section
16-916, subsection A has
reasonable cause to believe that
a person is violating any
provision of this title, except for
violations of chapter 6, article 2,
the secretary of state shall notify
the attorney general for a
violation regarding a statewide
office or the legislature, ...."

Who interprets the
meaning of this section?

The Commission has the duty to
interpret this section, and so do
the Courts.

The SOS has no jurisdiction over
this section and should not be
opining on what it means.

16-956: C. The commission may
adopt rules to carry out the
purposes of this article and to
govern procedures of the
commission.
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R2-20-206. Executive Director’s recommendation on complaint-generated matters
Following either the expiration of the 5 day period specified by A.A.C. R2-20-205 or the
receipt of a response as specified by A.A.C. R2-20-205(A), whichever occurs first, the
Executive Director:

I.  may recommend to the Commission whether-that it should find reason to believe that
a respondent has committed or is about to commit a violation of a statute or rule over
which the Commission has jurisdiction;

2. may recommend that the Commission find that there is no reason to believe that a
violation of a statute or rule over which the Commission has jurisdiction has been
committed or is about to be committed;

3. __may recommend—e¥ that the Commission otherwise dismiss a complaint swithewt

regard-to-theprovisions-of-before respondent’s letter or memorandum specified by

A.A.C. R2-20-205(A) without a finding thai there is or is not reason to believe, for a
reason staied by the Conmmission;, or

B

may close the complaint--generated matter without snaking a recommendaition that
the Commission find that there is or is not reason to believe reconimendationfrom-the
Exeentive-Director-based upon Respondent complying with the statute or rule on
which the complaint is founded, end-in sueh-which case_the Execuiive Director shall
notify the Commission.

Neither the complainant nor the respondent has the right to appeal the Executive Director's
recommendation made pursuant to subsection (A) because the recommendation is not an
appealable agency action.

If the complaint relates to a violation of A.R.S. § 16-941(B) by a non-participating
candidate or that candidate’s campaign committee, the Executive Director shall not proceed
pursuant to R2-20-206(A) or R2-20-207(A), without first receiving Commission approval
to initiate an inquiry.

If the complaint relates 1o a violation of A.R.S. § 16-941(D) by a person that would require,

1o find a violation, that the Commission make a finding that the person is a “‘campaign
committee,” the Executive Director shall not proceed pursuant 1o R2-20-206(A) or R2-20-
207(A) withouwt first inquiring of the Secretary of State whether the Secretary of State has
made a determination_of whether the person is a “campaign committee.” If the Secretary of

.

State has made a determination that the person is not a “campaign committee,” the
Executive Director shall not proceed pursuant to R2-20-206(A ) or R2-20-207(A ), without
first receiving Commission approval io initiate an inguiry. If the Secretary of State has

made a determination that the person is a “campaign connmittee” and has initiated or

recommended an ongoing enforcement action, the Executive Director shall consult with the
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Secretary of State, and if necessary the Attorney General, whether a potential Conunission
inquiry would interfere with such planned or ongoing enforcement action, and if the
Executive Director proceeds pursuant to R2-20-206(A)(1) or R2-20-207(A), the Executive
Director shall advise the Commmission about the opinions of, and fuacts learned from. the
consultation.

EDB. The respondent shall not have the right to appeal the Commission’s decision to authorize
an inquiry pursuant to subsection (C) because the Commission’s decision whether or not to
authorize an inquiry is not an appealable agency action. The respondent may not use the
Conunission or the Executive Director's actions or non-actions in compliance with, or in

violation of subsection (D) as a defense to Commission enforcement action, because
subsection (D) comprises only certain internal processes intended to reduce the possibility
of conflict with other state entities, and does not forin a grant of anv substantive rights on
which respondents have the right to rely.
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Arizona Administration Code, Title 2, Chapter 20

Article 1. General Provisions

R2-20-101 Definitions
In addition to the definitions provided in A.R.S. §§ 16-901 and 16-961, the following shall
apply to the Chapter, unless the context otherwise requires:

1.

2.

10.

1.

“Act” means the Citizens Clean Elections Act set forth in the Arizona Revised

Statutes, Title 16, Chapter 6, Article 2.

“Audit” means a written report pertaining to an examination of a candidate’s

campaign finances that is reviewed by the Commission in accordance with A.A.C.

Title 2, Chapter 20, Article 4.

“Campaign account” means an account designated by a political committee that is

used solely for political campaign purposes as required in A.R.S. § 16-902(C).

“Candidate” means natural person who receives or gives consent for receipt of a

contribution for the person’s nomination for or election to any office in this state, and

includes the person’s campaign committee, the political committee designated and
authorized by the person, or any agents or personnel of the person. When not
otherwise specified by statute or these rules, “Candidate” includes a Candidate for

Statewide Office or a Legislative Candidate.

“Candidate for Statewide Office” means:

A natural person seeking the office of governor, attorney general, secretary of state,

treasurer, superintendent of public instruction, or mine inspector

“Current campaign account” means a campaign account used solely for election

campaign purposes in the present election cycle.

“Direct campaign purpose” includes, but is not limited to, materials,

communications, transportation, supplies and expenses used toward the election of a

candidate. This does not include the candidate’s personal appearance, support, or

support of a candidate’s family member.

“Early contributions” means private contributions that are permitted pursuant to

A.R.S. § 16-945.

“Examination” means an inspection by the Commission or agent of the Commission

of a candidate’s books, records, accounts, receipts, disbursements, debts and

obligations, bank account records, and campaign finance reports related to the
candidate’s campaign, which may include fieldwork, or a visit to the campaign
headquarters, to ensure compliance with campaign finance laws and rules.

“Executive Director” means the highest ranking Commission staff member, who is

appointed pursuant to A.R.S. § 16-955(J) and is responsible for directing the day-to-

day operations of the Commission.

“Expressly advocates” means:

a. Conveying a communication containing a phrase such as “vote for,” “elect,” “re-
elect,” “support,” “endorse,” “cast your ballot for,” “(name of candidate) in (year),”
“(name of candidate) for (office),” “vote against,” “defeat,” “reject,” or a campaign
slogan or words that in context can have no reasonable meaning other than to
advocate the election or defeat of one or more clearly identified candidates.

b. Making a general public communication, such as in broadcast medium, newspaper,
magazine, billboard, or direct mailer referring to one or more clearly identified
candidates and targeted to the electorate of that candidate(s)-that in context can
have no reasonable meaning other than to advocate the election or defeat of the
candidate(s), as evidenced by factors such as the presentation of the candidate(s) in
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

a favorable or unfavorable light, the targeting, placement, or timing of the
communication, or the inclusion of statements of the candidate(s) or opponents.

c. A communication within the scope of subsection (10)(b) shall not be considered as
one that “expressly advocates” merely because it presents information about the
voting record or position on a campaign issue of three or more candidates, so long
as it is not made in coordination with a candidate, political party, agent of the
candidate or party, or a person who is coordinating with a candidate or candidate’s
agent.

“Extension of credit” means the delivery of goods or services or the promise to

deliver goods or services to a candidate in exchange for a promise from the candidate

to pay for such goods or services at a later date.

“Family member” means parent, grandparent, spouse, child, or sibling of the

candidate or a parent or spouse of any of those persons.

“Fair market value” means the amount at which property would change hands

between a willing buyer and a willing seller, neither being under any compulsion to

buy or sell and both having reasonable knowledge of the relevant facts.

“Fixed Asset” means tangible property usable in a capacity that will benefit the

candidate for a period of more than one year from the date of acquisition.

“Fund” means the Citizens Clean Elections Fund established pursuant to A.R.S. §16-

949(D).

“Future campaign account” means a campaign account that is used solely for

campaign election purposes in an election that does not include the present or prior

primary or general elections.

“Independent candidate” means a candidate who is registered as an independent or

with no party preference or who is registered with a political party that is not eligible

for recognition on the ballot.

“Legislative candidate” means:

A natural person seeking the office of state senator or state representative.

“Officeholder” means a person who has been elected to a statewide office or the

legislature in the most recent election, as certified by the Secretary of State, or who is

appointed to or otherwise fills a vacancy in such office.

“Person,” unless stated otherwise, or having context requiring otherwise, means:

A corporation, company, partnership, firm, association or society, as well as a natural

person.

“Prior campaign account” means a campaign account used solely for campaign

election purposes in a prior election.

“Public funds” includes all funds deposited into the Citizens Clean Elections Fund

and all funds disbursed by the Commission to a participating candidate.

“Solicitor” means a person who is eligible to be registered to vote in this state and

seeks qualifying contributions from qualified electors of this state.

“Unopposed” means:

With reference to state senate candidates and statewide candidates other than

corporation commission, that the candidate is opposed by no candidates who will

appear on the ballot. In reference to candidates for the House of Representatives and
corporation commission, “unopposed” means that no more candidates will appear on
the ballot than the number of seats available for the office.

a. For purposes of funding pursuant to A.R.S. § 16-951, “unopposed means that the
candidate is unopposed for both the primary election and the general election.

b. For purposes of equal funding allocations pursuant to A.R.S. § 16-952(A),
“unopposed” means that the candidate is unopposed in the party primary.
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c. For purposes of equal funding allocations pursuant to A.R.S. § 16-952(B),
“unopposed” means that the candidate is unopposed in the general election.

R2-20-103. Communications: Time and Method

A.

Q=

General rule: in computing any period of time prescribed or allowed by the Act or
these rules, unless otherwise specified, days are calculated by calendar days, and the
day of the act, event, or default from which the designated period of time begins to run
shall not be included. The last day of the period so computed shall be included, unless
it is a Saturday, a Sunday, or a legal holiday. The term “legal holiday” includes New
Year’s Day, Martin Luther King Jr. Day, President’s Day, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans Day, Thanksgiving Day,
Christmas Day, and any other day appointed as a holiday for employees of the state.
Special rule for periods less than seven days: when the period of time prescribed or
allowed is less than seven days, intermediate Saturdays, Sundays, and legal holidays
shall be excluded in the computation.

Whenever the Commission or any person has the right or is required to do some act
within a prescribed period after the service of any paper by or upon the Commission by
regular mail, three calendar days shall be added to the prescribed period.

Whenever the Commission or any person is required to do some act within a prescribed
period after the service of paper by or upon the Commission by overnight delivery, the
time period shall begin on the date the recipient signs for the overnight delivery.

The Commission shall use the address of the candidate that is provided on the
application for certification filed pursuant to A.R.S. § 16-947. A candidate may
designate in writing for the Commission to send written correspondence to a person
other than the candidate.

If possible, the Commission shall furnish a copy of all communications electronically.

. Delivery of subpoenas, orders and notifications to a natural person may be made by

handing a copy to the person, or leaving a copy at his or her office with the person in
charge thereof, by leaving a copy at his or her dwelling place or usual place of abode
with a person of suitable age and discretion residing therein, by mailing a copy by
overnight delivery to his or her last known address, or by any other method whereby
actual notice is given.

. When the person to be served is not an individual, delivery of subpoenas, orders and

notifications may be made by mailing a copy by overnight delivery to the person at its
place of business or by handing a copy to a registered agent for service, or to any
officer, director, or agent in charge of any office of such person, or by mailing a copy
by overnight delivery to such representative at his or her last known address, or by any
other method whereby actual notice is given.

R2-20-104. Certification as a Participating Candidate

A.

A nonparticipating candidate who accepts contributions up to the limits authorized by

A.R.S. § 16-905, but later chooses to run as a participating candidate, shall:

1. Make the change to participating candidate status during the exploratory and
qualifying periods only;

2. Return the amount of each contribution in excess of the individual contribution
limit for participating candidates;

3. Return all Political Action Committee (PAC) monies received;

4. Not have spent contributions exceeding the early contribution limit, or any part of a
contribution exceeding the early contribution limit;

5. Comply with all provisions of A.R.S. § 16-941 and Commission rules.
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B. Money from prior election. If a nonparticipating candidate has a cash balance
remaining in the campaign account from the prior election cycle, the candidate may
seek certification as a participating candidate in the current election after:

1.

3.
4.
5.

Transferring money from the prior campaign account to the candidate’s current
election campaign account. The amount transferred shall not exceed the permitted
personal monies, early contributions, and debt-retirement contributions, as defined
in A.R.S. § 16-945(C);

Spending the money lawfully prior to April 30 of an election year in a way that
does not constitute a direct campaign purpose and does not meet the definition of
“expenditure” under A.R.S. § 16-901(8); and the event or item purchased is
completed or otherwise used and depleted prior to April 30 of an election year;
Remitting the money to the Fund;

Disposing of the money in accordance with A.R.S. § 16-915.01; or

Holding the money in the prior election campaign account, not to be used during
the current election, except as provided pursuant to this Section.

C. Application for certification as a participating candidate. Pursuant to A.R.S. § 16-947,
a candidate seeking certification shall file with the Secretary of State a Commission-
approved application and a campaign finance report reflecting all campaign activity to
date, in accordance with A.R.S. § 16-915. In the application, a candidate shall certify
under oath that the candidate:

1.
2.

3.

10.

Agrees to use all Clean Elections funding for direct campaign purposes only;

Has filed a campaign finance report, showing all campaign activity to date in the
current election cycle;

Will comply with all requirements of the Act and Commission rules;

Is subject to all enforcement actions by the Commission as authorized by the Act
and Commission rules;

Has the burden of proving that expenditures made by or on behalf of the candidate
are for direct campaign purposes;

Will keep and furnish to the Commission all documentation relating to
expenditures, receipts, funding, books, records (including bank records for all
accounts), and supporting documentation and other information that the
Commission may request;

Will permit an audit or examination by the Commission of all receipts and
expenditures including those made by the candidate. The candidate shall also
provide any material required in connection with an audit, investigation, or
examination conducted by the Commission. The candidate shall facilitate the audit
by making available in one central location, such as the Commission’s office space,
records and such personnel as are necessary to conduct the audit or examination,
and shall pay any amounts required to be repaid;

Will submit the name and mailing address of the person who is entitled to receive
primary and general election funding on behalf of the candidate and the name and
address of the campaign depository designated by the candidate. Changes in the
information required by this subsection shall not be effective until submitted to the
Commission in a letter signed or submitted electronically, by the candidate or the
committee treasurer;

Will pay any civil penalties included in a conciliation agreement or otherwise
imposed against the candidate;

Will timely file all campaign finance reports with the Secretary of State in an
electronic format; and



11. Will file an amended application for certification reporting any change in the
information prescribed in the application for certification within five days after the
change.

If certified as a participating candidate, the candidate shall:

1. Only accept early contributions from individuals during the exploratory and
qualifying periods in accordance with A.R.S. § 16-945. No contributions may be
accepted from political action committees, political parties or corporations;

2. Not accept any private contributions, other than early contributions and a limited
number of $5 qualifying contributions;

3. Make expenditures of personal monies of no more than the amounts prescribed in
A.R.S. § 16-941(A)(2) for legislative candidates and for statewide office
candidates;

4. Conduct all campaign activity through a single campaign account. A participating
candidate shall only deposit early contributions, qualifying contributions and Clean
Elections funds into the candidate’s current campaign account. The campaign
account shall not be used for any non-direct campaign purpose as provided in
Atrticle 7 of these rules;

5. Attend a Commission sponsored candidate training class within 60 days of being
certified or within 60 days of the beginning of the qualifying period if the candidate
is certified before the beginning of the qualifying period. If the candidate is unable
to attend a training class, the candidate shall:

a. Notify the Commission that the candidate is unable to attend a training class.
The Commission then will send that person the Commission training materials;
and

b. The candidate shall sign and send to the Commission a statement certifying that
he or she has received and reviewed the Commission training materials; and

6. Limit campaign expenditures. Prior to qualifying for Clean Elections funding, a
candidate shall not incur debt, or make an expenditure in excess of the amount of
cash on hand. Upon approval for funding by the Secretary of State, a candidate may
incur debt, or make expenditures, not to exceed the sum of the cash on hand and the
applicable spending limit.

Personal loans. A participating candidate may loan his or her campaign committee

personal monies during the exploratory and qualifying periods only. The total sum of

personal funds and loans shall not exceed the personal monies expenditure limits set
forth in A.R.S. § 16-941(A)(2). If the loan is to be repaid, the loans shall be repaid
promptly upon receipt of Clean Elections funds if the participating candidate qualifies
for Clean Elections funding. Loans from a bank, or other institution listed in A.R.S. §
16-901(5)(b)(vii) to a candidate shall be considered personal monies and shall not
exceed the personal monies expenditure limits set forth in A.R.S. § 16-941(A)(2).

A participating candidate may raise early contributions for election to one office and

choose to run for election to another office.

Contributions to officeholder expense accounts are subject to the restrictions of A.R.S.

§ 41-1234.01, contributions prohibited during session; exceptions.

R2-20-105. Certification for Funding

A.

After a candidate is certified as a participating candidate, pursuant to A.R.S. § 16-947,
in accordance with the procedure set forth in R2-20-104, that candidate may collect
qualifying contributions only during the qualifying period.

A participating candidate must submit to the Secretary of State, a list of names of
persons who made qualifying contributions, an application for funding prescribed by
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the Secretary of State, the minimum number of original reporting slips, and an amount
equal to the sum of the qualifying contributions collected pursuant to A.R.S. § 16-950
no later than one week after the end of the qualifying period. Any and all expenses
associated with obtaining the qualifying contributions, including credit card processing
fees must be paid for from the candidate’s early contributions or personal monies. A
candidate may develop his or her own three-part reporting slip for qualifying
contributions, or one that is photocopied or computer reproduced, if the form
substantially complies with the form prescribed by the Commission'. The candidate
must comply with the Act and ensure that the original qualifying slip is tendered to the
Secretary of State, a copy remains with the candidate, and that a copy is given to the
contributor.

C. A candidate may accept electronic $5 qualifying contributions up to a maximum of
50% of the minimum number required to qualify for funding for the elected office
sought by the candidate. The Secretary of State’s secured internet portal must be used
to collect electronic $5 qualifying. A $5 contribution must accompany every $5
qualifying contribution form and must be submitted via the Secretary of State’s portal
using a private electronic payment service, specified by the Secretary of State’s Office,
bank account, credit or debit card. A non-refundable transaction fee may be assessed
on electronic $5 qualifying contribution transactions. The transaction fee is not a
contribution to the candidate’s campaign and is paid by the contributor. If excess funds
are accumulated by the candidate’s campaign based on the transaction fee then all
excess funds must be given to the Commission and must be entered into the
candidate’s campaign finance report as interest/dividend/other income in accordance
with A.R.S. 16-915(3)(e).

D. A solicitor who seeks signatures and qualifying contributions on behalf of a
participating candidate shall provide his or her residential address, typed or printed
name and signature on each reporting slip. The solicitor shall also sign a sworn
statement on the contribution slip avowing that the contributor signed the slip, that the
contributor contributed the $5, that based on information and belief, the contributor’s
name and address are correctly stated and that each contributor is a qualified elector of
this state. Nothing in this rule shall prohibit the use of direct mail or the Internet to
obtain qualifying contributions as long as an original signature is provided on the
qualifying contribution form. The candidate may sign the qualifying contribution
form as the solicitor and is accountable for all of the responsibilities of a solicitor. For
qualifying contributions received in accordance with subsection C of this section, the
residential address and signature of the solicitor is not required.

E. The Secretary of State has the authority to approve or deny a candidate for Clean
Elections funding, pursuant to A.R.S. § 16-950(C) based upon the verification of the
qualifying contribution forms by the appropriate county recorder. The county recorder
shall disqualify any qualifying contribution forms that are:

1. Unsigned by the contributor;

2. Undated; or

3. That the recorder is unable to verify as matching signature of a person who is
registered to vote, on the date specified inside the electoral district the candidate is
seeking.

F. The Secretary of State will notify the candidate and the Commission regarding the
approval or denial of Clean Elections funds. A candidate who is denied Clean Elections
funding after all of the slips are verified is eligible to submit supplemental qualifying

1 AR.S. § 39-103(A) requires public forms to conform to standard letter size of eight and one-half by
eleven inches
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contribution forms for one additional opportunity to be approved for funding pursuant
to subsection (G) of this rule.

G. The amount equal to the sum of the qualifying contributions collected and tendered to
the Secretary of State pursuant to A.R.S. § 16-950(B) will be deposited into the fund,
and the amount tendered will not be returned to a candidate if a candidate is denied
Clean Elections funding.

H. In accordance with the procedure set forth at A.R.S. § 16-950(C), if the Secretary of
State determines that the result of the five percent random sample is less than 110
percent of the slips needed to qualify for funding, then the Secretary of State shall send
all of the slips for verification. If the county recorder has verified all of the candidate’s
signature slips and there is an insufficient number of valid qualifying contribution slips
to qualify the candidate for funding, the candidate may make only one supplemental
filing of additional qualifying contribution slips and qualifying contributions to the
Secretary of State if all of the following apply:

1. The candidate files at least the minimum number of additional slips needed to
qualify for funding;

2. The slips are not receipts for duplicate contributions from individuals who have
previously contributed to that candidate; and

3. The period for filing qualifying contributions slips has not expired.

I. The Secretary of State shall forward facsimiles of all of the supplemental qualifying
contribution slips to the appropriate county recorders for the county of the contributors
addresses as shown on the contribution slips. The county recorder shall verify all of the
supplemental slips within 10 business days after receipt of the facsimiles and shall
provide a report to the Secretary of State identifying as disqualified any slips that are
unsigned by the contributor or undated or that the recorder is unable to verify as
matching the signature of a person who is registered to vote, on the date specified on
the slip, inside the electoral district of the office the candidate is seeking. On receipt of
the report of the county recorder on all supplemental slips, the Secretary of State shall
calculate the candidate’s total number of valid qualifying contribution slips and shall
approve or deny the candidate for funds.

J. Pursuant to A.R.S. § 16-956(F), the minimum number of qualifying contributions shall
be as follows:

2

Legislature 250

Mine Inspector 650

Corporation Commissioner 1,700
Superintendent of Public Instruction 1,700
Treasurer 1,700
Attorney General 2,800
Secretary of State 2,800
Governor 4,500

R2-20-106. Distribution of Funds to Certified Candidates
A. Before the initial disbursement of funds, the Commission shall review the candidate’s
funding application and all relevant facts and circumstances and:
1. Verify that the number of signatures on the candidate’s nominating petitions equals
or exceeds the number required pursuant to A.R.S. § 16-322 as follows:
a. If the application is submitted before the March 1 voter registration list is
determined, the Commission shall verify that the number of signatures on the
candidate’s nominating petitions equals or exceeds 115 percent of the number



required pursuant to A.R.S. § 16-322 based on the prior election voter
registration list as determined by the Secretary of State; or
b. If the application is submitted after the current year March 1 voter registration
list is determined the Commission shall verify that the number of signatures on
the candidate’s nominating petitions is equal to or greater than the number
required pursuant to A.R.S. § 16-322.
2. Determine that the required number of qualifying contributions have been received
and paid to the Secretary of State for deposit in the Fund; and
3. Determine whether the candidate is opposed in the election.
. In making the determinations described in subsection (A)(3), the Commission shall
consider all relevant facts and circumstances, and it shall not be bound by election
formalities such as the filing of nominating petitions by others in determining whether
an applicant is opposed. Among other evidence the Commission may consider is the
existence of exploratory committees or filings made to organize campaign committees
of opponents and other like indicia.
. The Commission may review and affirm or change its determination that the candidate
is or is not opposed until the ballot for the election is established.
. Within seven days after a primary election and before the Secretary of State completes
the canvass, the Commission shall disburse funds for general election campaigns to the
participating candidates who received the greatest number of votes at each primary
election, provided that the candidate with the highest number of votes out of the total
number of votes, has at least two percentage points greater than the candidate with the
next highest votes based on the unofficial results as of that date. In a legislative race for
the Arizona House of Representatives, the Commission shall disburse funds for general
election campaigns to participating candidates with the highest or second highest
number of votes cast, provided such candidate received votes totaling at least two
percentage points, of the total ballots cast, larger than the vote total cast for the
candidate with the third highest vote total.
. Promptly after the Secretary of State completes the canvass, the Commission shall
disburse funds for general election campaigns to all eligible participating candidates to
whom payment has not been made. If a participating candidate has received funds from
the Commission pursuant to subsection (D) and the canvass or recount determines that
the candidate is not eligible to appear on the general election ballot, the participating
candidate shall return all unused funds to the Fund within 10 days after such
determination is made. That candidate shall make no from general election funds from
the date of the canvass.
. The Commission may refuse to distribute funds to participating candidates in cases in
which the Commission finds evidence of fraud or illegal activity committed by the
participating candidate.
. Pursuant to A.R.S. § 16-953(A), a participating candidate shall return to the Fund all of
his or her primary election funds not committed to expenditures (1) during the primary
election period; and (2) for goods or services directed to the primary election. A
candidate shall not be deemed to have violated A.R.S. § 16-953(A) or this subsection
on account of failure to use all materials purchased with primary election funds prior to
the primary election, provided such candidate exercises good faith and diligent efforts
to comply with the requirement that goods and services purchased with primary
election funds be directed to the primary election. Subject to A.R.S. § 16-953(A) and
this subsection, a candidate may continue to use goods purchased with primary election
funds during the general election period.



R2-20-107. Candidate Debates

A. The Commission shall sponsor debates among statewide and legislative office
candidates prior to the primary and general elections. Except as set forth in subsection
(D) below, the Commission shall not be required to sponsor a debate if there is no
participating candidate in the election for a particular office.

B. In the primary election period, the Commission shall sponsor political party primary
election debates for every office in which:

1. There are at least two candidates of the political party's nomination, and

2. At least one of the candidates is a participating candidate.

C. The following candidates will not be invited to participate in debates as follows:

1. In the primary election, write-in candidates for the primary election, independent
candidates, no party affiliation or unrecognized party candidates.

2. In the general election, write-in candidates.

D. In the event that there is no participating candidate in a primary or general election but
there is an election involving candidates subject to invitation pursuant to this rule, the
following apply:

1. Primary Election. In the event that there is no participating candidate in a primary
election, but the election includes two candidates who are subject to invitation
pursuant this rule, a candidate subject to invitation may request that the
Commission sponsor a debate pursuant to this rule. If the requesting candidate is
the sole participant in the debate the format shall be as prescribed in R2-20-107(K).

2. General Election. In the event that there is no participating candidate in a general
election, but the election includes two candidates who are subject to invitation
pursuant to this rule, a candidate subject to invitation may request that the
Commission sponsor a debate pursuant to this rule. If the requesting candidate is
the sole participant in the debate the format shall be as prescribed in R2-20-107(K).

3. A nonparticipating candidate who requests a debate pursuant to this rule shall
complete and return the invitation form sent to the candidate by the Commission by
the deadline identified on the form. Forms received by the Commission past the
deadline may still be considered at the discretion of the Commission. Commission
staff shall notify all invited candidates if a debate will be sponsored by the
Commission and which candidates will participate.

4. If a candidate requests that the Commission sponsor a debate and fails or refuses to
attend the debate, or a candidate agrees to participate in a debate and subsequently
fails or refuses to attend the debate sponsored by the Commission, each candidate
who fails or refuses to attend the debate shall reimburse the Commission for the
cost of debate preparations not to exceed $10,000 for a non-participating candidate
for the legislature and $25,000 for a non-participating candidate for statewide
office. In the event that a candidate requests a general election debate or agrees to
participate in a general election debate but does not advance to the general election,
the candidate shall not be liable for the reimbursement.

E. Pursuant to A.R.S. § 16-956(A)(2), all participating candidates certified pursuant to
AR.S. § 16-947 shall attend and participate in the debates sponsored by the
Commission. No proxies or representatives are permitted to participate for any
candidate and no statements may be read on behalf of an absent candidate.

F. Unless exempted, if a participating candidate fails to participate in any Commission-
sponsored debate, the participating candidate shall be fined $500.00. For purposes of
this Section, each primary or general election shall be considered a separate election.

G. A participating candidate may request to be exempt from participating in a required
debate by doing the following:



1. Submit a written request to the Commission at least one week prior to the scheduled
debate, and

2. State the reasons and circumstances justifying the request for exemption.

H. After examining the request to be exempt, the Commission will exempt a candidate
from participating in a debate if at least three Commissioners determine that the
circumstances are:

1. Beyond the control of the candidate;

2. Of such nature that a reasonable person would find the failure to attend justifiable
or excusable; or

3. Good cause, as defined in A.R.S. § 16-918(E).

I. A participating candidate who fails to participate in a required debate may submit a
request for excused absence to the Commission.

1. The candidate's request for excused absence shall:

a. State the reason the candidate failed to participate in the debate, and

b. State the reason the candidate failed to request an exemption in advance, and

c. Be submitted to the Commission no later than five business days after the date
of the debate the candidate failed to attend.

2. After examining the request for excused absence, the Commission may excuse a
candidate from the penalties imposed if at least three Commissioners determine that
the circumstances were:

a. Beyond the control of the candidate;

b. Of such nature that a reasonable person would find the failure to attend
justifiable or excusable; or

c. Good cause, as defined in A.R.S. § 16-918(E).

J. When a participating candidate is not opposed in the general election, the candidate
shall be exempt from participating in a Commission-sponsored debate for the general
election.

K. In the event that a participating candidate is opposed in the primary election or general
election but is the only candidate taking part in a primary election period or general
election period debate, as applicable, the debate will be held and will consist of a 30-
minute question and answer session for the single participating candidate. If more than
one candidate takes part in the debate, regardless of participation status, the debate will
be held in accordance with the procedures established by the Commission staff.

R2-20-108. Termination of Participating Candidate Status

A. A candidate may voluntarily terminate his or her participating candidate status at any
time prior to notification by the Commission that such candidate has qualified for
Clean Elections funding. To withdraw from participating candidate status, a candidate
shall send a letter to the Commission stating the candidate’s intent to withdraw and the
reason for the withdrawal. The candidate shall not accept any private monies until the
withdrawal is approved by the Commission. The Commission shall act on the
withdrawal request within seven days. If the Commission takes no action in the seven-
day time period, the withdrawal is automatic.

B. A candidate’s participating candidate status shall automatically terminate if (1) the
candidate fails to make such submissions to the Secretary of State as prescribed in
A.A.C. R2-20-105(B) within seven days after the end of the qualifying period; or (2)
the candidate is denied Clean Elections funding by the Secretary of State and the
candidate is ineligible to make a supplemental filing with the Secretary of State in
accordance with A.A.C. R2-20-105(G).
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C. A candidate whose participating candidate status has been terminated in accordance
with this Section shall be ineligible to receive Clean Elections funding for that election
cycle unless he/she reapplies for certification and is in compliance with R2-20-104(A)
and R2-20-104(C).

D. In the event that a candidate who has collected qualifying contributions decides not to
seek certification as a participating candidate, the candidate shall return all qualifying
contributions received from contributors who have not given written permission to use
their qualify contributions as campaign contributions. Written permission may include
a check box on the original $5 form that authorizes a candidate to treat the qualifying
contribution as a general campaign contribution if he or she decides not to participate
in the Clean Elections system. If a good faith attempt to return the funds to the
contributor is unsuccessful, the contributions shall be submitted to the Fund.

R2-20-109. Reporting Requirements
A. In accordance with A.R.S. § 16-958(E), all persons obligated to file any campaign
finance report under any provisions of Chapter 6, Article 2 of the Arizona Revised

Statutes shall file such reports using the Secretary of State’s Internet-based finance-

reporting system, except if expressly provided otherwise by another Commission rule.

B. All participating candidates shall file campaign finance reports that include all receipts
and disbursements for their current campaign account as follows:

1. Expenditures for consulting, advising, or other such services to a candidate shall
include a detailed description of what is included in the service, including an
allocation of services to a particular election. When appropriate, the Commission
may treat such expenditures as though made during the general election period.

2. If a participating candidate makes an expenditure on behalf of the campaign using
personal funds, the candidate’s campaign shall reimburse the candidate within
seven calendar days of the expenditure. After the 7 day period has passed, the
expenditure shall be deemed an in-kind contribution subject to all applicable limits.

3. A candidate may authorize an agent to purchase goods or services on behalf of such
candidate, provided that:

a. Expenditures shall be reported as of the date that the agent promises, agrees,
contracts or otherwise incurs an obligation to pay for the goods or services;

b. The candidate shall have sufficient funds in the candidate’s campaign account
to pay for the amount of such expenditure at the time it is made and all other
outstanding obligations of the candidate’s campaign committee; and

c. Within seven calendar days of the date upon which the amount of the
expenditure is known, the candidate shall pay such amount from the candidate’s
campaign account to the agent who purchases the goods or services.

4. A joint expenditure is made when two or more candidates agree to share the cost of
goods or services. Candidates may make a joint expenditure on behalf of one or
more other campaigns, but must be authorized in advance by the other candidates
involved in the expenditure, and must be reimbursed within seven days.
Participating candidates may participate in joint expenditures for the cost of goods
and services with one or more candidates, subject to the following:

a. Joint expenditures must be authorized in advance by all candidates sharing in
the expenditure and allocated fairly among candidates. An allocated share of a
joint expenditure paid by one candidate pursuant to such an agreement must be
reimbursed within seven days.

b. Any violator of part (a) shall be liable for a penalty pursuant to R2-20-222, in
addition to penalties prescribed by any other law.
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c. Ifa fairly allocated share of any joint expenditure is not reimbursed to a
candidate, the unreimbursed amount of the joint expenditure fairly allocated to
that candidate shall be deemed a contribution to that candidate by the campaign
committee of the candidate obligated to reimburse the share.

d. Ifa fairly allocated share of any joint expenditure is not reimbursed to a
participating candidate, the candidate obligated to reimburse the share shall
reimburse the fund for the unreimbursed amount of the joint expenditure fairly
allocated to the obligated candidate, in addition to any penalty specified by law.

5. For the purposes of the Act and Commission rules, a candidate or campaign shall
be deemed to have made an expenditure as of the date upon which the candidate or
campaign promises, agrees, contracts or otherwise incurs an obligation to pay for
goods or services.

C. Timing of reporting expenditures.

1. Except as set forth in subsection (B)(2) above, a participating candidate shall report
a contract, promise or agreement to make an expenditure resulting in an extension
of credit as an expenditure, in an amount equal to the full future payment
obligation, as of the date the contract, promise or agreement is made.

2. In the alternative to reporting in accordance with subsection (B)(1) above, a
participating candidate may report a contract, promise or agreement to make an
expenditure resulting in an extension of credit as follows:

a. For a month-to-month or other such periodic contract or agreement that is
terminable by a candidate at will and without any termination penalty or
payment, the candidate may report an expenditure, in an amount equal to each
future periodic payment, as of the date upon which the candidate’s right to
terminate the contract or agreement and avoid such future periodic payment
elapses.

b. For a contract, promise or agreement to provide goods or services during the
general election period that is contingent upon a candidate advancing to the
general election period, the candidate may report an expenditure, in an amount
equal to the general election period payment obligation, as of the date upon
which such contingency is satisfied.

c. For a contract, promise or agreement to pay rent, utility charges or salaries
payable to individuals employed by a candidate’s campaign committee as staff,
the candidate may report an expenditure, in an amount equal to each periodic
payment, as of the date that is the sooner of (i) the date upon which payment is
made; or (ii) the date upon which payment is due.

D. Transportation expenses.

1. Except as otherwise provided in this subsection (D), the costs of transportation
relating to the election of a participating statewide or legislative office candidate
shall not be considered a direct campaign expense and shall not be reported by the
candidate as expenditures or as in-kind contributions.

2. If a participating candidate travels for campaign purposes in a privately owned
automobile, the candidate may use campaign funds to reimburse the owner of the
automobile at a rate not to exceed the state mileage reimbursement rate in which
event the reimbursement shall be considered a direct campaign expense and shall
be reported as an expenditure. If a candidate chooses to use campaign funds to
reimburse, the candidate shall keep an itinerary of the trip, including name and type
of events(s) attended, miles traveled and the rate at which the reimbursement was
made. Traditional candidates may reimburse in a similar fashion, but are not
required to stay within the State mileage rate.
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3. Use of airplanes.

a. Ifa participating candidate travels for campaign purposes in a privately owned
airplane, within 7 days from the date of travel, the candidate shall use campaign
funds to reimburse the owner of the airplane at a rate of $150 per hour of flying
time, in which event the reimbursement shall be considered a direct campaign
expense and shall be reported as an expenditure. If the owner of the airplane is
unwilling or unable to accept reimbursement, the participating candidate shall
remit to the fund an amount equal to $150 per hour of flying time.

b. If a participating candidate travels for campaign purposes in a state-owned
airplane, within 7 days from the date of travel, the candidate shall use campaign
funds to reimburse the state for the portion allocable to the campaign in
accordance with subsection 3a, above. The portion of the trip attributable to
state business shall not be reimbursed. If payment to the State is not possible,
the payment shall be remitted to the Clean Elections Fund.

4. If a participating candidate rents a vehicle or purchases a ticket or fare on a
commercial carrier for campaign purposes, the actual costs of such rental (including
fuel costs), ticket or fare shall be considered a direct campaign expense and shall be
reported as an expenditure.

E. Reports and Refunds of Excess Monies by Participating Candidates

1. In addition to the campaign finance reports filed pursuant to A.R.S. §16-913,
participating candidates shall file the following campaign finance reports and
dispose of excess monies as follows:

a. Prior to filing the application for funding pursuant to A.R.S. §16-950,
participating candidates shall file a campaign finance report with the names of
the persons who have made qualifying contributions to the candidate.

b. At the end of the qualifying period, a participating candidate shall file a
campaign finance report consisting of all early contributions received, including
personal monies and the expenditures of such monies.

i.  The campaign finance report shall be filed with the Secretary of State no
later than five days after the last day of the qualifying period and shall
include all campaign activity through the last day of the qualifying period.

ii. If the campaign finance report shows any amount unspent monies, the
participating candidate, within five days after filing the campaign finance
report, shall remit all unspent contributions to the Fund, pursuant to A.R.S.
§16-945(B). Any unspent personal monies shall be returned to the candidate
or the candidates’ family member within five days.

2. Each participating candidate shall file a campaign finance report consisting of all
expenditures made in connection with an election, all contributions received in the
election cycle in which such election occurs, and all payments made to the Clean
Elections Fund. If the campaign finance report shows any amount unspent, the
participating candidate, within five days after filing the campaign finance report,
shall send a check from the candidate’s campaign account to the Commission in the
amount of all unspent monies to be deposited the Fund.

a. The campaign finance report for the primary election shall be filed within five
days after the primary election day and shall reflect all activity through the
primary election day.

b. The campaign finance report for the general election shall be considered filed
upon the filing of the post-general campaign finance report filed in accordance
with A.R.S. § 16-913(B)(3).
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. In the event that a participating candidate purchases goods or services from a

subcontractor or other vendor through an agent pursuant to subsection (A)(3), the
candidate’s campaign finance report shall include the same detail as required in
A.R.S. § 16-948(C) for each such subcontractor or other vendor. Such detail is also
required when petty cash funds are used for such expenditures.

Independent Expenditure Reporting Requirements.

1.

Any person making independent expenditures cumulatively exceeding the amount
prescribed in A.R.S. § 16-941(D) in an election cycle shall file campaign finance
reports in accordance with A.R.S. § 16-958 and Commission rules.

. Any person required to comply with A.R.S. § 16-917 shall provide a copy of the

literature and advertisement to the Commission at the same time and in the same
manner as prescribed by A.R.S. § 16-917(A) and (B). For purposes of this
subsection (F), “literature and advertisement” includes electronic communications,
including emails and social media messages or postings, sent to more than 1,000
people.

. Any person making an independent expenditure on behalf of a candidate and not

timely filing a campaign finance report as required by A.R.S. § 16-941(D), A.R.S.

§ 16-958, or A.R.S. § 16-913 shall be subject to a civil penalty as described in

A.R.S. § 16-942(B). Penalties imposed pursuant to this subsection shall not exceed

twice the amount of expenditures not reported. Penalties shall be assessed as

follows:

a. For an election involving a candidate for statewide office, the civil penalty shall
be $300 per day.

b. For an election involving a legislative candidate, the civil penalty shall be $100
per day.

c. The penalties in (a) and (b) shall be doubled if the amount not reported for a
particular election cycle exceeds ten (10%) percent of the applicable one of the
adjusted primary election spending limit or adjusted general election spending
limit.

d. The dollar amounts in items (a) and (b), and the spending limits in item (c) are
subject to adjustment of A.R.S. § 16-959.

Any corporation, limited liability company, or labor organization that is both (a)

not registered as apolitical committee and (b) in compliance with or intends to

comply with A.R.S. § 16-920(A)(6) and A.R.S. § 16-914.02(A)(2) may seek an

exemption from the reporting requirements of A.R.S. § 16-941(D) and A.R.S. § 16-

958(A) and (B) for an election cycle by applying to the Commission for an

exemption using a form specified by the Commission’s Executive Director.

. The form shall contain, at a minimum, a sworn statement by a natural person

authorized to bind the corporation, limited liability company, or labor organization

certifying that the corporation, limited liability company, or labor organization:

a. is in compliance with, and intends to remain in compliance with, the reporting
requirements of A.R.S. § 16-914.02(A)-(J); and

b. has or intends to spend more than the applicable threshold prescribed by A.R.S.
§ 16-914.02(A)(1) and (A)(2).

A corporation, limited liability company, or labor organization that does not receive

an exemption from the Commission must file the Clean Elections Act independent

expenditure reports specified by A.R.S. § 16-958.

. Unless the request for an exemption is incomplete or the Executive Director is

aware that any required statement is untrue or incorrect, the Executive Director
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shall grant the exemption. Civil penalties shall not accrue during the pendency of a

request for exemption.

a. If the Executive Director deems the application for exemption is incomplete the
person may reapply within two weeks of the Executive Director's decision by
filing a completed application for exemption.

b. The denial of an exemption pursuant to this subsection is an appealable agency
action. The Executive Director shall draft and serve notice of an appealable
agency action pursuant to A.R.S. § 41-1092.03 and § 41-1092.04 on the
respondent. The notice shall identify the following:

i. The specific facts constituting the denial;

ii. A description of the respondent’s right to request a hearing and to request
and informal settlement conference; and

iii. A description of what the respondent may do if the respondent wishes to
remedy the situation without appealing the Commission’s decision.

8. A corporation, limited liability company, or labor organization that has received an
exemption is exempt from the filing requirements of A.R.S. § 16-941(D) and
A.R.S. § 16-958 and the civil penalties outlined in A.R.S. § 16-942, provided that
the exempt entity, during the election cycle (a) remains in compliance with the
reporting requirements of A.R.S. § 16-914.02 (A)-(J) and (b) remains in
compliance with section part (2) of this subsection (F). All Commission rules and
statutes related to enforcement apply to exempt entities. The Commission may
audit any exempt entity pursuant to Article 4 of these rules.

9. Any person may file a complaint with the Commission alleging that (a) any
corporation, limited liability company, or labor organization that has applied for or
received an exemption under this subsection has provided false information in an
application or violated the terms of the exemption stated in part (8) of this
subsection (F); or (b) any person that has not applied for or received an exemption
has violated A.R.S. § 16-941(D), § 16-958, or parts (1), (2), or (6) of this
subsection (F). Complaints shall be processed as prescribed in Article 2 of these
rules. If the Commission finds that a complaint is valid, the person complained of
shall be liable as outlined in A.R.S. § 16-942(B) and part (3) of this subsection (F),
in addition to any other penalties applicable pursuant to rule or statute.

10. Neither a form filed seeking an exemption pursuant to this subsection (F) nor a
Clean Elections Act independent expenditure report filed as specified by A.R.S. §
16-9958 constitutes an admission that the filer is or should be considered a political
committee. The grant of an exemption pursuant to this subsection (F) does not
constitute a finding or determination that the filer is or should be considered a
political committee.

11. Any entity that has been granted an exemption as of September 11, 2014 is
deemed compliant with the requirements of subpart (5) of this subsection (F) for
the election cycle ending in 2014.

Non-participating Candidate Reporting Requirements and Contribution Limits. Any

person may file a complaint with the Commission alleging that any non-participating

candidate or that candidate’s campaign committee has failed to comply with or

violated A.R.S. § 16-941(B). Complaints shall be processed as prescribed in Article 2

of these rules. In addition to those penalties outlined in R2-20-222(B), a non-

participating candidate or candidate’s campaign committee violating A.R.S. § 16-

941(B) shall be subject to penalties prescribed in A.R.S. § 16-941(B) and A.R.S. § 16-

942(B) and (C) as applicable:
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1. Penalties under A.R.S. § 16-942(B):, for a violation by or on behalf of any non-
participating candidate or that candidate’s campaign committee of any reporting
requirement imposed by chapter 6 of title 16, Arizona Revised Statutes, in
association with any violation of A.R.S. § 16-941(B):

a. For an election involving a candidate for statewide office, the civil penalty shall
be $300 per day.

b. For an election involving a legislative candidate, the civil penalty shall be $100
per day.

c. The penalties in (a) and (b) shall be doubled if the amount not reported for a
particular election cycle exceeds ten percent (10%) of the applicable one of the
adjusted primary election spending limit or adjusted general election spending
limit.

d. The dollar amounts in items (a) and (b), and the spending limits in item (c) are
subject to adjustment of A.R.S. § 16-959.

2. Penalties under A.R.S. § 16-942(C): Where a campaign finance report filed by a
non-participating candidate or that candidate’s campaign committee indicates a
violation of A.R.S. § 16-941(B) that involves an amount in excess of ten percent
(10%) of the sum of the adjusted primary election spending limit and the adjusted
general election spending limits specified by A.R.S. § 16-961(G) and (H) as
adjusted pursuant to A.R.S. § 16-959, that violation shall result in disqualification
of a candidate or forfeiture of office.

3. Penalties under A.R.S. § 16-941(B): Regardless of whether or not there is a
violation of a reporting requirement, a person who violates A.R.S. § 16-941(B) is
subject to a civil penalty of three times the amount of money that has been
received, expended, or promised in violation of A.R.S. § 16-941(B) or three times
the value in money for an equivalent of money or other things of value that have
been received, expended, or promised in violation of A.R.S. § 16-941(B).

R2-20-110. Campaign Accounts

A. During an election cycle, each participating and nonparticipating candidate shall
conduct all campaign financial activities through a single, current election campaign
account and any petty cash accounts as are permitted by law.

B. A candidate may maintain a campaign account other than the campaign account
described in subsection (A) if the other campaign account is for a campaign in a prior
election cycle in which the candidate was not a participating candidate.

C. During the exploratory period, a candidate may receive debt-retirement contributions
for a campaign during a prior election cycle if the funds are deposited in the account
for that prior campaign. A candidate shall not deposit debt-retirement contributions
into current campaign accounts.

R2-20-111. Books and Records Requirements

A. All candidates shall maintain, at a single location within the state, the books and
records of financial transactions, and other information required by A.R.S. § 16-904.

B. All candidates shall ensure that the books and records of accounts and transactions of
the candidate are recorded and preserved as follows:

1. The treasurer of a candidate’s campaign committee is the custodian of the
candidate’s books and records of accounts and transactions, and shall keep a record
of all of the following:

a. All contributions or other monies received by or on behalf of the candidate.
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b. The identification of any individual or political committee that makes any
contribution together with the date and amount of each contribution and the
date of deposit into the candidate’s campaign bank account.

c. Cumulative totals contributed by each individual or political committee.

d. The name and address of every person to whom any expenditure is made, and
the date, amount and purpose or reason for the expenditure.

e. All periodic bank statements or other statements for the candidate’s campaign
bank account.

f. In the event that the campaign committee uses a petty cash account the
candidate’s campaign finance report shall include the same detail for each petty
cash expenditure as required in ARS 16-948(C) for each vendor.

No expenditure may be made for or on behalf of a candidate without the

authorization of the treasurer or his or her designated agent.

Unless specified by the contributor or contributors to the contrary, the treasurer

shall record a contribution made by check, money order or other written instrument

as a contribution by the person whose signature or name appears on the bottom of
the instrument or who endorses the instrument before delivery to the candidate. If

a contribution is made by more than one person in a single written instrument, the

treasurer shall record the amount to be attributed to each contributor as specified.

All contributions other than in-kind contributions and qualifying contributions must

be made by a check drawn on the account of the actual contributor or by a money

order or a cashier’s check containing the name of the actual contributor or must be
evidenced by a written receipt with a copy of the receipt given to the contributor
and a copy maintained in the records of the candidate.

The treasurer shall preserve all records set forth in subsection (B) and copies of all

campaign finance reports required to be filed for three years after the filing of the

campaign finance report covering the receipts and disbursements evidenced by the
records.

If requested by the attorney general, the county, city or town attorney or the filing

officer, the treasurer shall provide any of the records required to be kept pursuant to

this Section.

. Any request to inspect a candidate’s records under A.R.S. § 16-958(F) shall be sent to
the candidate, with a copy to the Commission, 10 or more days before the proposed
date of the inspection. If the request is made within two weeks before the primary or
general election, the request shall be delivered at least two days before the proposed
date of inspection. Every request shall state with reasonable particularity the records
sought.

1.

The inspection shall occur at a location agreed upon by the candidate and the
person making the request. If no agreement can be reached, the inspection shall
occur at the Commission office. The inspection shall occur during the
Commission’s regular business hours and shall be limited to a two-hour time
period.

The requesting party may obtain copies of records for a reasonable fee. The
Commission shall not be responsible for making copies. The person in possession
of the records shall produce copies within a reasonable time of the receipt of the
copying request and fees.

The Commission will not permit public inspection of records if it determines that
the inspection is for harassment purposes.

If a person who requests to inspect a candidate’s records under A.R.S. § 16-958(F)
is denied such a request, the requesting party may notify the Commission. The
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Commission may enforce the public inspection request by issuing a subpoena
pursuant to A.R.S. § 16-956(B) for the production of any books, papers, records, or
other items sought in the public inspection request. The subpoena shall order the
candidate to produce:
a. All papers, records, or other items sought in the public inspection request;
b. No later than two business days after the date of the subpoena; and
c. To the Commission’s office during regular business hours.

5. Any person who believes that a candidate or a candidate’s campaign committee has
not complied with this Section may appeal to Superior Court.

R2-20-112. Political party exception

A. Pursuant to A.R.S. §§ 16-901(5)(b)(v) and (8)(c), payment by a political party of the
costs of preparation, printing, display, mailing or other distribution for slate cards,
sample ballots, other written materials or listings of candidates that substantially
promote three or more candidates for any public office for which an election is held,
and other election activities not related to a specific candidate, shall not be considered a
contribution or an expenditure for purposes of the Act or Commission rules. This
exception is subject to the following limitations:

1. “Slate card” is defined as a list that contains only the names, party affiliations and
offices sought by the candidates; photographs of the candidates; and general
information regarding the date of the primary or general election and the location
of the recipient’s polling place;

2. “Sample ballot” is defined as a facsimile of a ballot listing only the names, party
affiliations and offices sought by the candidates, appearing substantially as they
would on an actual ballot;

3. “Other written materials or listings of candidates that substantially promote three or
more candidates” are defined as materials that contain one or more of the elements
of a slate card, in addition to statements and/or images describing the platform of
the sponsoring party and the position of the party’s candidates, and does not
feature, mention, or depict a candidate or candidates of another party;

4. “Other election activities not related to a specific candidate” includes invitations to
party-sponsored events, issue canvassing, and voter-registration efforts;

5. “Billboards” are defined as outdoor signs that are larger than thirty-two square feet
in size.

6. The exception set forth in Subsection (A) shall not apply to materials defined in 1-
3 above when distributed or displayed prior to the general election period unless
each candidate featured is unopposed in the primary election.

7. The exception set forth in this Subsection (A) shall not apply to costs incurred with
respect to a display of the listing of candidates made on telecommunications
systems, billboards, or in newspapers, magazines or similar types of general
circulation advertising.

B. This Section is intended to establish, for purposes of the Act and Commission rules,
circumstances under which the payment by a political party of certain costs described
herein shall be excluded from the definition of contribution pursuant to A.R.S. § 16-
901(5)(b)(v) or from the definition of expenditures pursuant to A.R.S. § 16-901(8)(c),
as applicable. Nothing in this Section shall be construed to prohibit a political party
from making any expenditure or contribution not otherwise prohibited by Arizona law.

C. The Commission shall treat as an expenditure of de minimis value the payment by a
political party of the costs of (1) preparation and display on the political party’s
website of a slate card, sample ballot or other printed listing of three or more
candidates for any public office for which an election is held; or (2) preparation and
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distribution via email, to recipients who have subscribed to receive email from the
political party and whose email addresses are not rented, purchased or otherwise
obtained from a third-party source, of a slate card, sample ballot or other printed listing
of three or more candidates for any public office for which an election is held. A
political party that pays the costs of preparation, display and/or distribution of a slate
card, sample ballot or other printed listing of three or more candidates, as described in
this subsection, and which is otherwise required to file a campaign finance report in
accordance with A.R.S. § 16-913, shall disclose such payment as an expenditure with a
value of zero dollars.

R2-20-113. Candidate Statement Pamphlet
A. The Commission shall publish a candidate statement pamphlet in both the primary and
general elections as required by A.R.S. §16-956(A)(1). Commission staff shall send
invitations for submission of a 200 word statement to every statewide and legislative
candidate who has qualified for the ballot.
B. The following candidates will not be invited to submit a statement for the candidate
statement pamphlet:
1. In the primary election: write-in candidates for the primary election, independent
candidates, no party affiliation or unrecognized party candidates.
2. In the general election: write in candidates
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Article 2. Compliance and Enforcement Procedures

R2-20-201. Scope
These rules provide procedures for processing possible violations of the Citizens Clean
Elections Act.

R2-20-202. Initiation of compliance matters

Compliance matters may be initiated by a complaint or on the basis of information
ascertained by the Commission in the normal course of carrying out its statutory
responsibilities.

R2-20-203. Complaints

A. Any person who believes that a violation of any statute or rule over which the
Commission has jurisdiction has occurred or is about to occur may file a complaint in
writing to the Executive Director.

B. A complaint shall conform to the following:

1.  Provide the full name and address of the complainant; and

2. Contents of the complaint shall be sworn to and signed in the presence of a
notary public and shall be notarized.

C. All statements made in a complaint are subject to the statutes governing perjury. The
complaint shall differentiate between statements based upon personal knowledge and
statements based upon information and belief.

D. The complaint shall conform to the following provisions:

1.  Clearly identify as a respondent each person or entity who is alleged to have
committed a violation;

2. Statements which are not based upon personal knowledge shall be accompanied
by an identification of the source of information which gives rise to the
complainant’s belief in the truth of such statements;

3. Contain a clear and concise recitation of the facts which describe a violation of
a statute or rule over which the Commission has jurisdiction; and

4.  Be accompanied by any documentation supporting the facts alleged if such
documentation is known of, or available to, the complainant.

R2-20-204. Initial complaint processing; notification

A. Upon receipt of a complaint, the Executive Director shall review the complaint for
substantial compliance with the technical requirements of A.A.C. R2-20-203, and, if
it complies with those requirements, shall within 5 days after receipt of the complaint
notify each respondent that the complaint has been filed, advise each respondent of
Commission compliance procedures, and provide each respondent a copy of the
complaint.

B. If a complaint does not comply with the requirements of A.A.C. R2-20-203, the
Executive Director shall so notify the complainant and any person or entity identified
therein as respondent, within the 5 day period specified in subsection A, that no
action should be taken on the basis of that complaint. A copy of the complaint shall
be provided with the notification to each respondent.

R2-20-205. Opportunity for no action on complaint-generated matters

A. A respondent shall be afforded an opportunity to demonstrate that no action should
be taken on the basis of a complaint by submitting, within 5 days from receipt of a

20



written copy of the complaint, a letter or memorandum setting forth reasons why the
Commission should take no action.

The Commission shall not take any action, or make any finding, against a respondent
other than action dismissing the complaint, unless it has considered such response or
unless no such response has been served upon the Commission within the 5 day
period specified in subsection A.

The respondent’s response shall be sworn to and signed in the presence of a notary
public and shall be notarized. The respondent’s failure to respond in accordance with
subsection A within 5 days of receiving the written copy of the complaint may be
viewed as an admission to the allegations made in the complaint for purposes of the
reason to believe finding pursuant to A.A.C. R2-20-206.

R2-20-206. Executive Director’s recommendation on complaint-generated matters

A.

Following either the expiration of the 5 day period specified by A.A.C. R2-20-205 or
the receipt of a response as specified by A.A.C. R2-20-205(A), whichever occurs
first, the Executive Director:

1.  may recommend to the Commission whether it should find reason to believe
that a respondent has committed or is about to commit a violation of a statute or
rule over which the Commission has jurisdiction;

2. may recommend that the Commission find that there is no reason to believe that
a violation of a statute or rule over which the Commission has jurisdiction has
been committed or is about to be committed, or that the Commission otherwise
dismiss a complaint without regard to the provisions of A.A.C. R2-20-205(A);
or,

3. may close the complaint generated matter without a reason to believe
recommendation from the Executive Director based upon Respondent
complying with the statute or rule on which the complaint is founded and in
such case shall notify the Commission.

Neither the complainant nor the respondent has the right to appeal the Executive

Director's recommendation made pursuant to subsection (A) because the

recommendation is not an appealable agency action.

If the complaint relates to a violation of A.R.S. § 16-941(B) by a non-participating

candidate or that candidate’s campaign committee, the Executive Director shall not

proceed pursuant to R2-20-206 (A) or R2-20-207(A), without first receiving

Commission approval to initiate an inquiry.

The respondent shall not have the right to appeal the Commission’s decision to

authorize an inquiry pursuant to subsection (C) because the Commission’s decision

whether or not to authorize an inquiry is not an appealable agency action.

R2-20-207. Internally Generated Matters; Referrals

A.

On the basis of information ascertained by the Commission in the normal course of
carrying out its statutory responsibilities, or on the basis of a referral from an agency
of the state, the Executive Director may recommend in writing that the Commission
find reason to believe that a person or entity has committed or is about to commit a
violation of a statute or rule over which the Commission has jurisdiction.

If the Commission finds reason to believe that a violation of a statute or rule over
which the Commission has jurisdiction has occurred or is about to occur, the
Executive Director shall notify the respondent of the Commission’s decision and
shall include a copy of a staff report setting forth the legal basis and the alleged facts
which support the Commission’s action.
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R2-20-208. Complaint processing; notification

A.

If the Commission, either after reviewing a complaint-generated recommendation as
described in A.A.C. R2-20-206 and any response of a respondent submitted pursuant
to A.A.C. R2-20-205, or after reviewing an internally generated recommendation as
described in A.A.C. R2-20-207, determines by an affirmative vote of at least 3 of its
members that it has reason to believe a respondent has violated a statute or rule over
which the Commission has jurisdiction, the Commission shall notify such respondent
of the Commission’s finding, setting forth the sections of the statute or rule alleged to
have been violated and the alleged factual basis supporting the finding. In
accordance with A.R.S. § 16-957(A), the Commission shall serve on the respondent
an order requiring compliance within 14 days. During that period, the respondent
may provide any explanation to the Commission, comply with the order, or enter into
a public administrative settlement with the Commission.

If the Commission finds no reason to believe that a violation of a statute or rule over
which the Commission has jurisdiction has occurred, or otherwise terminates its
proceedings, the Executive Director shall so notify both the complainant and
respondent.

The complainant may bring an action in Superior Court in accordance with A.R.S. §
16-957(C) if the Commission finds there is no reason to believe a violation of a
statute or rule over which the Commission has jurisdiction has occurred, or otherwise
terminates its proceedings.

R2-20-209. Investigation

A.

The Commission shall conduct an investigation in any case in which the Commission
finds reason to believe that a violation of a statute or rule over which the Commission
has jurisdiction has occurred or is about to occur.

The Commission’s investigation may include, but is not limited to, field
investigations, audits, and other methods of information gathering.

R2-20-210. Written questions under order

The Commission may issue an order requiring any person to submit sworn, written
answers to written questions, and may specify a date by which such written answers must
be submitted to the Commission.

R2-20-211. Subpoenas and Subpoenas Duces Tecum; Depositions

A.

The Commission may authorize its Executive Director or Assistant Attorney General to
issue subpoenas requiring the attendance and testimony of any person by deposition
and to issue subpoenas duces tecum for the production of documentary or other
tangible evidence in connection with a deposition or otherwise.

If the Commission orders oral testimony to be taken by deposition or for documents to
be produced, the subpoena shall so state and shall advise the deponent or person
subpoenaed that all testimony will be under oath. The Commission may authorize its
Executive Director to take a deposition and have the power to administer oaths.

The deponent shall have the opportunity to review and sign depositions taken pursuant
to this rule.

R2-20-212. Reserved
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R2-20-213. Motions to Quash or Modify a Subpoena

A.

Any person to whom a subpoena is directed may, prior to the time specified therein for
compliance, but in no event more than five days after the date of receipt of such
subpoena, apply to the Commission to quash or modify such subpoena, accompanying
such application with a brief statement of the reasons therefore.

The Commission may deny the application, quash the subpoena or modify the
subpoena.

The person subpoenaed and the Executive Director may agree to change the date, time,
or place of a deposition or for the production of documents without affecting the force
and effect of the subpoena, but such agreements shall be confirmed in writing.

R2-20-214. The probable cause to believe recommendation; briefing procedures

A.

Upon completion of the investigation conducted pursuant to A.A.C. R2-20-209, the
Executive Director shall prepare a brief setting forth his or her position on the factual
and legal issues of the case and containing a recommendation on whether the
Commission should find probable cause to believe that a violation of a statute or rule
over which the Commission has jurisdiction has occurred or is about to occur.

The Executive Director shall notify each respondent of the recommendation and
enclose a copy of his or her brief.

Within 5 days from receipt of the Executive Director’s brief, the respondent may file
a brief with the Commission setting forth the respondent’s position on the factual and
legal issues of the case.

After reviewing the respondent’s brief, the Executive Director shall promptly advise
the Commission in writing whether he or she intends to proceed with the
recommendation or to withdraw the recommendation from Commission
consideration.

R2-20-215. Probable Cause to Believe Finding

A.

If the Commission, after having found reason to believe and after following the
procedures set forth in R2-20-214, determines by an affirmative vote of at least three of
its members that there is probable cause to believe that a respondent has violated a
statute or rule over which the Commission has jurisdiction, the Commission shall
authorize the Executive Director to so notify the respondent by an order, that states the
nature of the violation, pursuant to A.R.S. § 16-957.

If the Commission finds no probable cause to believe that a violation of a statute or
rule over which the Commission has jurisdiction has occurred or otherwise orders a
termination of Commission proceedings, it shall authorize the Executive Director to
notify both respondent and complainant by letter that the proceeding has ended. The
Executive Director’s letter also will inform the parties that the Commission is not
precluded from taking action on this matter in the future if evidence is discovered
which may alter the decision of the Commission.

R2-20-216. Conciliation

A.

Upon a Commission finding of probable cause to believe that the respondent has
violated a statute or rule over which the Commission has jurisdiction, the Executive
Director shall attempt to settle the matter as authorized by A.R.S. § 16-957(A) by
informal methods of administrative settlement or conciliation, and shall attempt to
reach a tentative conciliation agreement with the respondent.

A conciliation agreement pursuant to subsection A of this section is not binding upon
either party unless and until it is signed by the respondent and by the Executive
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Director upon approval by the affirmative vote of at least 3 members of the
Commission.

If a conciliation agreement is reached between the Commission and the respondent,
the Executive Director shall send a copy of the signed agreement to both complainant
and respondent.

R2-20-217. Enforcement proceedings

A.

Upon a finding of probable cause that the alleged violator remains out of compliance,
the Executive Director may recommend to the Commission that the Commission
authorize the issuance of an order and assess civil penalties pursuant to A.R.S. § 16-
957(B).

The Commission may, by an affirmative vote of at least 3 of its members, authorize
the Executive Director to issue an order and assess civil penalties pursuant to A.R.S.
§ 16-957(B).

Subsections A and B of this rule shall not preclude the Commission, upon request of
a respondent, from entering into a conciliation agreement pursuant to A.A.C. R2-20-
216 even after the Commission authorizes the Executive Director to issue an order
and assess civil penalties pursuant to subsection B of this rule. Any conciliation
agreement reached under this subsection is subject to the provisions of A.A.C. R2-

20-216(B) and shall have the same force and effect as a conciliation agreement
reached under A.A.C. R2-20-216(D).

R2-20-218. Reserved

R2-20-219. Reserved

R2-20-220. Ex parte communications

A.

In order to avoid the possibility of prejudice, real or apparent, to the public interest in
enforcement actions pending before the Commission pursuant to its compliance
procedures, except to the extent required for the disposition of ex parte matters as
required by law (for example, during the normal course of an investigation or a
conciliation effort), no interested person outside the agency shall make or cause to be
made to any Commissioner or any member of the Commission’s staff any ex parte
communication relative to the factual or legal merits of any enforcement action, nor
shall any Commissioner or member of the Commission’s staff make or entertain any
such ex parte communications.

This rule shall apply from the time a complaint is filed with the Commission or from
the time that the Commission determines on the basis of information ascertained in
the normal course of its statutory responsibilities that it has reason to believe that a
violation of a statute or rule over which the Commission has jurisdiction has occurred
or may occur, and remains in force until the Commission has finally concluded all
action with respect to the matter in question.

Nothing in this section shall be construed to prohibit contact between a respondent or
respondent’s attorney and any attorney or the Executive Director or the Assistant
Attorney General in the course of representing the Commission or the respondent
with respect to an enforcement proceeding or civil action. No statement made by a
Commission attorney or staff member shall bind or stop the Commission.
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R2-20-221. Representation by counsel; notification

A. Ifarespondent wishes to be represented by counsel with regard to any matter
pending before the Commission, respondent shall so advise the Commission by
sending a letter of representation signed by the respondent stating the following:
1. The name, address, and telephone number of the counsel; and
2. A statement authorizing such counsel to receive any and all notifications and

other communications from the Commission on behalf of respondent.

B. Upon receipt of a letter of representation, the Commission shall have no contact with
respondent except through the designated counsel unless authorized in writing by
respondent. The Commission will send a copy of this letter to the respondent’s
attorney.

R2-20-222. Civil Penalties

A. If the Commission has reason to believe by a preponderance of the evidence that a
participating candidate is not in compliance with the Act or Commission rules, then
in addition to other penalties under law, the Commission may decertify a candidate,
deny or suspend funding, order repayment of funds, or impose a penalty not to
exceed $1,000 for a participating candidate for the legislature and $5,000 for a
participating candidate for statewide office.

B. If the Commission has reason to believe by a preponderance of the evidence that a
person other than a participating candidate is not in compliance with the Act or
Commission rules, then in addition to other penalties under law, the Commission
may impose a penalty not to exceed $1,000.

R2-20-223. Notice of appealable agency action

If the Commission makes a probable cause finding pursuant to A.A.C. R2-20-215 or

decides to initiate an enforcement proceeding pursuant to A.A.C. R2-20-217, the Assistant

Attorney General (AAG) shall draft and serve notice of an appealable agency action

pursuant to A.R.S. § 41-1092.03 and § 41-1092.04 on the respondent. The notice shall

identify the following:

A. The statute or rule violated and specific facts constituting the violation;

B. A description of the respondent’s right to request a hearing and to request an informal
settlement conference; and

C. A description of what the respondent may do if the respondent wishes to remedy the
situation without appealing the Commission’s decision.

R2-20-224. Request for an administrative hearing

A. The respondent must file a request for a hearing with the Commission within 30 days
of receipt of the notice prescribed in A.A.C. R2-20-223.

B. Ifthe respondent requests a hearing, the AAG shall notify the Office of
Administrative Hearings (OAH) of the appeal and shall coordinate a hearing date
with the Commission’s AAG and Commission staff that may be called as witnesses
and OAH. The hearing must be held within 60 days after the notice of appeal is filed
with the Commission.

C. The AAG shall prepare and serve a notice of hearing on all parties to the appeal at
least 30 days before the hearing date, unless an expedited hearing is requested and
granted. The notice of hearing shall be drafted in accordance with A.R.S. § 41-
1092.05(D).
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R2-20-225. Informal settlement conference

A.

If the respondent requests an informal settlement conference, the informal settlement
conference shall be held within 15 days after the Commission receives the request. A
request for an informal settlement conference shall be in writing and must be filed
with the Commission no later than 20 days before the hearing date. A person with the
authority to act on behalf of the Commission must represent the Commission at the
conference. The AAG shall attend the settlement conference, but shall not be the
individual authorized to act on behalf of the Commission.

The Commission representative shall notify the respondent in writing that the
statements, either written or oral, made by the appellant at the conference, including a
written document, created or expressed solely for the purpose of settlement
negotiations, are inadmissible in any subsequent administrative hearing. The parties
participating in the settlement conference waive their right to object to the
participation of the agency representative in the final administrative decision.

R2-20-226. Administrative hearing

A.

If the matter continues to a hearing, the hearing shall be held in accordance with
A.R.S. § 41-1092.07. The Administrative Law Judge (ALJ) must issue a written
recommended decision within 20 days after the hearing is concluded.

If the enforcement action occurs within 6 months of the primary or general election,
the Commission will request an expedited review of the matter.

R2-20-227. Review of administrative decision by Commission

A.

Within 30 days after the date OAH sends a copy of the ALJ’s decision to the
Commission, the Commission may review the ALJ’s decision and accept, reject or
modify the decision.

If the Commission declines to review the ALJ’s decision, the Commission shall serve
a copy of the decision on all parties. If the Commission modifies or rejects the
decision, the Commission shall file with OAH and serve on all parties a copy of the
ALJ’s decision with the rejection or modification and a written justification setting
forth the reasons for the rejection or modification. If the Commission accepts, rejects
or modifies the decision, the Commission’s decision will be certified as final.

If the Commission does not accept, reject or modify the decision within 30 days after
OAH sends the ALJ’s decision to the Commission, the ALJ’s decision will be
certified as final.

R2-20-228. Judicial review

A party to the administrative proceeding may appeal a final administrative decision
pursuant to A.R.S. § 12-901 et. seq. (Judicial Review of Administrative Decisions). A
party does not have the right to judicial review unless that party first exhausts its
administrative remedies by going through the above steps. After a hearing has been held
and a final administrative decision has been entered pursuant to A.R.S. § 41-1092.08, a
party is not required to file a motion for rehearing or review of the decision in order to
exhaust the party’s administrative remedies.
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Article 3. Standard of Conduct for Commissioners and Employees

R2-20-301. Purpose and applicability

A.

The Commission is committed to implementing the Act in an honest, independent
and impartial fashion and to seeking to uphold public confidence in the integrity of
the electoral system. To ensure public trust in the fairness and integrity of the
Arizona elections process, all Commissioners and employees must observe the
highest standards of conduct. This Article prescribes standards of ethical conduct for
Commissioners and employees of the Commission relating to conflicts of interest
arising from outside employment, private businesses, professional activities, political
activities, and financial interests. The avoidance of misconduct and conflicts of
interest on the part of the Commissioners and the employees through informed
judgment is indispensable to the maintenance of these prescribed ethical standards.
Attainment of these goals necessitates strict and absolute fairness and impartiality in
the administration of the law.

This Article applies to all persons included within the terms “employee” and
“Commissioner” of the Commission.

These Standards of Conduct shall be construed in accordance with any applicable
laws, regulations and agreements between the Commission and a labor organization.
Pursuant to A.R.S. § 16-955(1), for three years after a Commissioner completes his or
her tenure, Commissioners shall not seek or hold any public office, serve as an
officer of any political committee, or employ or be employed as a lobbyist.

R2-20-302. Definitions

1.
2.

“Commission” means the Citizens Clean Elections Commission of Arizona.
“Commissioner” means a voting member of the Commission, appointed pursuant to
A.R.S. § 16-955.

“Conflict of interest” means a situation in which a Commissioner’s or an
employee’s private interest is or appears to be inconsistent with the efficient and
impartial conduct of his or her official duties and responsibilities.

“Employee” means an employee or staff member of the Commission.

“Former employee” means one who was, and is no longer, an employee of the
Commission.

“Official responsibility” means the direct administrative or operating authority,
whether intermediate or final, to approve, disapprove, or otherwise direct
Commission action. Official responsibility may be exercised alone or with others and
either personally or through subordinates.

“QOutside employment” or “outside activity” means any work, service or other
activity performed by a Commissioner or employee other than in the performance of
the Commissioner’s or employee’s official employment duties. It includes such
activities as writing and editing, publishing, teaching, lecturing, consulting, self-
employment, and other services or work performed, with or without compensation.
“Person” means an individual, corporation, company, association, firm, partnership,
society, joint stock company, political committee, or other group, organization, or
institution.

R2-20-303. Notification to Commissioners and Employees
The Executive Director shall provide to each Commissioner and employee of the
Commission, upon commencement of his or her term or employment and at least annually
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thereafter, a copy of this Article and such other information regarding standards of conduct
as the Commission and/or applicable law may prescribe.

R2-20-304. Interpretation and Advisory Service

Commissioners or employees seeking advice and guidance on questions of conflict of
interest and on other matters covered by this Article shall consult with the Commission’s
Chair or Executive Director. The Commission’s Chair or Executive Director shall be
consulted prior to the undertaking of any action that might violate this Article governing
the conduct of Commissioners or employees.

R2-20-305. Reporting suspected violations

A. Commissioners and employees who have information, which causes them to believe
that there has been a violation of a statute or a rule set forth in this Article, shall
report promptly, in writing, such incident to the Commission’s Chair or Executive
Director.

B. When information available to the Commission indicates a conflict between the
interests of a Commissioner or employee and the performance of his or her
Commission duties, the Commissioner or employee shall be provided an opportunity
to explain the conflict or appearance of conflict in writing.

R2-20-306. Disciplinary and other remedial action

A. A violation of this Article by an employee may be cause for disciplinary action,
which may be in addition to any penalty prescribed by law.

B. When the Commission’s Executive Director determines that an employee may have
or appears to have a conflict of interest, the Commission’s Executive Director may
question the employee in the matter and gather other information. The Commission’s
Executive Director and the employee’s supervisor shall discuss with the employee
possible ways of eliminating the conflict or appearance of conflict. If the
Commission’s Executive Director, after consultation with the employee’s supervisor,
concludes that remedial action should be taken, he or she shall refer a statement to
the Commission containing his or her recommendation for such action. The
Commission, after consideration of the employee’s explanation and the results of any
investigation, may direct appropriate remedial action as it deems necessary.

C. Remedial action pursuant to subsection B of this rule may include, but is not limited

Changes in assigned duties;

Divestment by the employee of his or her conflicting interest;
Disqualification for particular action; or

Disciplinary action.

e

R2-20-307. General prohibited conduct
A. A Commissioner or employee shall avoid any action whether or not specifically
prohibited by this rule that might result in, or create the appearance of:
1. Using public office for unlawful private gain;
2. Giving favorable or unfavorable treatment to any person or organization due to
any partisan or political consideration;
3.  Impeding Commission efficiency or economy;
4.  Losing impartiality;
Making a Commission decision without Commission approval; or

e
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6.  Adversely affecting the confidence of the public in the integrity of the
Commission.

A Commissioner or employee of the Commission shall not solicit or accept, directly

or indirectly, any gift, gratuity, favor, entertainment, loan, or any other thing of

monetary value, from a person who:

1.  Has, or is seeking to obtain, contractual or other business or financial relations
with the Commission;

2. Conducts operations or activities that are regulated or examined by the
Commission; or

3. Has an interest that may be substantially affected by the performance or
nonperformance of the Commissioner or employee’s official duty.

Subsection B of this rule shall not apply:

1. When circumstances make it clear that obvious family or personal relationships,
rather than the business of the persons concerned, are the motivating factors;

2. To the acceptance of food, refreshments, and accompanying entertainment of
nominal value in the ordinary course of a social occasion or a luncheon or
dinner meeting or other function where a Commissioner or an employee is
properly in attendance;

3. To the acceptance of unsolicited advertising or promotional material or other
items of nominal value such as pens, pencils, note pads, calendars; and

4.  To the acceptance of loans from banks or other financial institutions on
customary terms to finance proper and usual activities, such as home mortgage
loans.

A Commissioner or an employee shall not solicit a contribution from another

employee for a gift to an official superior, make a donation as a gift to an official

superior, or accept a gift from an employee receiving less pay than himself or herself.

However, this subsection does not prohibit a voluntary gift of nominal value or

donation in a nominal amount made on a special occasion such as birthday, holiday,

marriage, illness, or retirement.

This rule does not preclude a Commissioner or employee from receipt of

reimbursement, unless prohibited by law, for expenses of travel and such other

necessary subsistence as is compatible with this Article for which no state payment

or reimbursement is made. However, this rule does not allow a Commissioner or

employee to be reimbursed, or payment to be made on his or her behalf, for excessive

personal living expenses, gifts, entertainment, or other personal benefits, nor does it

allow a Commissioner or employee to be reimbursed by a person for travel on

official business under Commission orders when reimbursement is prescribed by

statute.

R2-20-308. Outside employment or activities

A.

A Commissioner or employee shall not engage in outside employment that is

incompatible with the full discharge of his or her duties as a Commissioner or

employee.

Incompatible outside employment or other activities by Commissioners or employees

include, but are not limited to:

1.  Outside employment or other activities that involve illegal activities;

2. Outside employment or other activities that would give rise to a real or apparent
conflict of interest situation even though no violation of a specific statutory
provision was involved;
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3. Acceptance of a fee, compensation, gift, payment of expense, or any other thing
of monetary value in circumstances where acceptance may result in, or create
the appearance of, a conflict of interest;

4. Outside employment or other activities that might bring discredit upon the state
or Commission;

5. Outside employment or other activities that establish relationships or property
interests that may result in a conflict between the Commissioner’s or the
employee’s private interests and official duties;

6.  Outside employment or other activities which would involve any contractor or
subcontractor connected with any work performed for the Commission or
would involve any person or organization in a position to gain advantage in its
dealings with the state through the Commissioner’s or employee’s exercise of
his or her official duties;

7. Outside employment or other activities that may be construed by the public to
be the official acts of the Commission. In any permissible outside employment,
care shall be taken to ensure that names and titles of Commissioners and
employees are not used to give the impression that the activity is officially
endorsed or approved by the Commission or is part of the Commission’s
activities;

8. Outside employment or other activities which would involve use by a
Commissioner or employee of his or her official duty time; use of official
facilities, including office space, machines, or supplies, at any time; or use of
the services of other employees during their official duty hours;

9. Outside employment or other activities which impair the Commissioner’s or
employee’s mental or physical capacities to perform Commission duties and
responsibilities in an acceptable manner; or

10. Use of information obtained as a result of state employment that is not freely
available to the general public or would not be made available upon request.
However, written authorization for the use of any such information may be
given when the Commission determines that such use would be in the public
interest.

Commissioners and employees shall not receive any salary or anything of monetary

value from a private source as compensation for the Commissioner’s or employee’s

services to the state.

Commissioners and employees are encouraged to engage in teaching, lecturing, and

writing that is not prohibited by law or this Article. However, Commissioners an

employees shall not, either with or without compensation, engage in teaching or
writing that is dependent on information obtained as a result of his or her

Commission employment, except when that information has been made available to

the public or will be made available on request, or when the Commission gives

written authorization for the use of nonpublic information on the basis that the use is
in the public interest.

This rule does not preclude a Commissioner or employee from participating in the

activities of or acceptance of an award for meritorious public contribution or

achievement given by a charitable, religious, professional, social, fraternal, nonprofit,
educational, recreational, public service or civic organization.

An employee who intends to engage in outside employment shall obtain the approval

of the Executive Director. The request shall include the name of the person, group, or

organization for whom the work is to be performed, the nature of the services to be
rendered, the proposed hours of work, or approximate dates of employment, and the
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employee’s certification as to whether the outside employment (including teaching,
writing or lecturing) will depend in any way on information obtained as a result of
the employee’s official position. The employee will receive, from the Executive
Director, written notice of approval or disapproval of any written request. A record of
the decision shall be placed in each employee’s official personnel folder.

R2-20-309. Financial interests

A.

Commissioners and employees shall not engage in, directly or indirectly, a financial
transaction as a result of, or primarily relying on, information obtained through the
Commissioner’s or employee’s duties or employment.

Commissioners and employees shall not have a direct or indirect financial interest
that conflicts substantially, or appears to conflict substantially, with the
Commissioner’s or employee’s official duties and responsibilities, except in cases
where the Commissioner or employee makes full disclosure, and disqualifies himself
or herself from participating in any decisions, approval, disapproval,
recommendation, the rendering of advice, investigation, or in any proceeding of the
Commission in which the financial interest is or appears to be affected. Full
disclosure by a Commissioner or employee will require that individual to submit a
written statement to the Executive Director or Chair disclosing the particular
financial interest which conflicts substantially, or appears to conflict substantially,
with the Commissioner’s or employee’s duties and responsibilities.

Commissioners and employees shall disqualify themselves from a proceeding in
which the Commissioner’s or employee’s impartiality might reasonably be
questioned, such as in a situation where the Commissioner or employee knows that
he or she, or his or her family member, has an interest in the subject matter in
controversy or is a party to the proceeding, or has any other interest that could be
substantially affected by the outcome of the proceeding.

This rule does not preclude a Commissioner or employee from having a financial
interest or engaging in financial transactions to the same extent as a private citizen
not employed by the Commission, as long as the Commissioner’s or employee’s
financial interest does not conflict with official Commission duties.

R2-20-310. Political and organization activity

A.

Due to the Commission’s role in the political process, the following restrictions on

political activities are required:

1. Commissioners and employees shall not advocate for the election or defeat of a
candidate, nor make contributions to a candidate, political party, or political
committee subject to the jurisdiction of the Commission. Commissioners and
employees, however, are not prohibited from signing candidate nomination
petitions;

2. Commissioners and employees shall not provide volunteer or paid services for a
candidate, political party or political committee subject to the jurisdiction of the
Commission; and

3. Commissioners and employees shall not display partisan buttons, badges or
other insignia on Commission premises.

Employees on leave, leave without pay, or on furlough or terminal leave, even

though the employees’ resignations have been accepted, are subject to the restrictions

of this rule. A separated employee who has received a lump-sum payment for annual
leave, however, is not subject to the restrictions during the period covered by the
lump-sum payment or thereafter, provided he or she does not return to state
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employment during that period. An employee is not permitted to take a leave of
absence to work with a political candidate, committee, or organization or become a
candidate for office despite any understanding that he or she will resign his or her
position if nominated or elected.

C. A Commissioner or employee is accountable for political activity by another person
acting as his or her agent or under the Commissioner’s or employee’s direction or
control if the Commissioner or employee is thus accomplishing what he or she may
not lawfully do directly and openly.

R2-20-311. Membership in associations

Commissioners or employees who are members of nongovernmental associations or
organizations shall avoid activities on behalf of those associations or organizations that are
incompatible with their official positions.

R2-20-312. Use of state property

A Commissioner or employee shall not directly or indirectly use, or allow the use of, state
property of any kind, including property leased to the state, for other than officially
approved activities. Commissioners and employees have a positive duty to protect and
conserve state property including equipment, supplies, and other property entrusted or
issued to him or her.
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Article 4. Audits

R2-20-401. Purpose and scope
This article prescribes procedures for conducting examinations and audits of participating
candidates’ campaign finances.

R2-20-402. General

The Commission may conduct an examination and audit of the receipts, disbursements,
debts and obligations of each candidate. In addition, the Commission may conduct other
examinations and audits as it deems necessary to carry out the provisions of the Act and
regulations. Information obtained pursuant to any audit and examination may be used by
the Commission as the basis, or partial basis, for its repayment determinations.

R2-20-402.01. Random audits

To ensure compliance with the Act and Commission rules, the Commission shall conduct
random audits of participating candidates after each primary election period and each
general election period. Random audits shall include the review of campaign finance
reports and related documentation in accordance with procedures established by the
Commission. The Commission may hire independent accounting firms to carry out the
random audits. The selection of statewide and legislative candidates for audit shall be
determined by random lot at a Commission meeting. Candidates shall not be subject to
selection for random audit for the general election period that were selected for random
audit following the primary election period.

R2-20-403. Conduct of fieldwork

A. The Commission will provide the candidate 2 days’ notice of the Commission’s
intention to commence fieldwork on the audit and examination. The Commission
will conduct fieldwork at a site provided by the candidate. During or after fieldwork,
the Commission may request additional or updated information, which expands the
coverage dates of information previously provided. During or after fieldwork, the
Commission may also request additional information that was created by or becomes
available to the candidate that is of assistance in the Commission’s audit. The
candidate shall produce the additional or updated information no later than 2 days
after service of the Commission’s request.

B. On the date scheduled for the commencement of fieldwork, the candidate shall
facilitate the examination or audit by making records available in one central
location, such as the Commission’s office space, or shall provide the Commission
with office space and records. The candidate shall be present at the site of the
fieldwork. The candidate shall be familiar with the candidate’s records and shall be
available to the Commission to answer questions and to aid in locating records.’

C. If the candidate fails to provide adequate office space, personnel or committee
records, the Commission may seek judicial intervention to enforce the request or
assess other penalties.

D. If, in the course of the examination or audit process, a dispute arises over the
documentation sought, the candidate may seek review by the Commission of the

2 For computation of time, refer to A.A.C. R2-20-103.

3 The candidate and the campaign committee treasurer shall attend the examination, or shall appoint such
campaign workers to attend who have the same knowledge of the campaign’s finances and are authorized
to answer questions and help locate records.
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issues raised. To seek review, the candidate shall submit a written statement within 5
days after the disputed Commission request is made, describing the dispute and
indicating the candidate’s proposed alternatives.

R2-20-404. Preliminary audit report

A. After the completion of fieldwork, the auditors may prepare a written preliminary audit
report, which will be provided to the candidate after it is reviewed by the Executive
Director. The preliminary audit report may include:

1. An evaluation of procedures and systems employed by the candidate to comply
with applicable provisions of the Act and Commission rules;

2. The accuracy of statements and campaign finance reports filed with the Secretary
of State by the candidate; and

3. Preliminary findings.

B. The candidate may submit in writing within 10 days after receipt of the preliminary
audit report, legal and factual materials disputing or commenting on the proposed
findings contained in the preliminary audit report. In addition, the candidate shall
submit any additional documentation requested by the Commission.

C. If the preliminary audit report cannot be completed, the Commission shall notify the
candidate in writing that the audit report will not be completed.

R2-20-405. Final audit report

A. Before voting on whether to approve and issue a final audit report, the Commission
will consider any written legal and factual materials timely submitted by the
candidate in accordance with A.A.C. R2-20-404. The Commission-approved final
audit report may address issues other than those contained in the preliminary audit
report.

B. The final audit report may identify issues that warrant referral for possible
enforcement proceedings.

C. Addenda to the final audit report may be approved and issued by the Commission
from time to time as circumstances warrant and as additional information becomes
available. Such addenda may be based on follow-up fieldwork conducted, or
information ascertained by the Commission in the normal course of carrying out its
responsibilities. The procedures set forth in A.A.C. R2-20-404 and subsections A
and B of this rule will be followed in preparing such addenda.

R2-20-406. Release of audit report

A. The Commission will consider the final audit report specified in A.A.C. R2-20-405
in an open meeting. The Commission will provide the candidate with copies of the
final audit report to be considered in an open meeting 24 hours prior to the public
meeting.

B. Following Commission approval of the final audit report, the report will be
forwarded to the candidate within 5 days after the public meeting.
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Article 5. Rulemaking

R2-20-501. Purpose and scope

The article prescribes the procedure for the submission, consideration and disposition of
rulemaking petitions filed with the Commission, establishes the conditions under which the
Commission may identify and respond to petitions for rule making, and informs the public
of the procedures the agency follows in response to such petitions.

R2-20-502. Procedural requirements

A.

Any interested person may file with the Commission a written petition for the
issuance, amendment, or repeal of an administrative rule implementing any of the
Citizens Clean Elections Act.

The petition shall:

1.  Include the name and address of the petitioner or agent. An authorized agent of
the petitioner may submit the petition, but the agent shall disclose the identity
of his or her principal;

2. Identify itself as a petition for the issuance, amendment, or repeal of a rule;

3. Identify the specific section of the regulations to be affected;

4.  Set forth the factual and legal grounds on which the petitioner relies, in support
of the proposed action; and

5. Be addressed and submitted to the Commission.

The petition may include draft regulatory language that would effectuate the

petitioner’s proposal.

The Commission may, in its discretion, treat a document that fails to conform to the

format requirements of subsection B of this rule as a basis for rule making addressing

issues raised in a petition.

R2-20-503. Processing of petitions

A.

Within 10 days of receiving a petition, the Commission shall send a letter to the
petitioner acknowledging the receipt of the petition and informing the petitioner that
the Commission will review and decide whether to deny or accept the petition. To
assist in determining whether a rule making proceeding should be initiated, the
Commission may publish a Notice of Availability on the Commission web site or
otherwise post notice, stating that the petition is available for public inspection in the
Commission’s Office and that statements in support of or in opposition to the petition
may be filed within a stated period after publication of the Notice of Availability.

If the Commission decides a public hearing on the petition would help determine
whether to commence a rule making proceeding, it will publish an appropriate notice
of the hearing on the Commission web site or otherwise post notice, to notify
interested persons and to invite their participation in the hearing.

The Commission will consider all comments regarding whether or not rule making
proceedings should be initiated.

R2-20-504. Disposition of petitions

A.

After considering the comments and any other information relevant to the subject
matter of the petition, the Commission will decide whether to initiate a rule making
based on the filed petition.

If the Commission decides to initiate rule making proceedings, it shall file a Notice
of Proposed Rule Making Docket Opening and the proposed rule, in the format
prescribed in A.R.S. § 41-1022, with the Secretary of State’s office for publication in
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the Arizona Register. After the Commission approves the proposed rule, the
Commission will accept public comments on the proposed rule for 60 days. After
consideration of the comments received in the 60-day comment period, the
Commission may adopt the rule in open meeting.

If the Commission decides not to initiate rule making, it will give notice of this action
by publishing a Notice of Disposition on the Commission web site, or otherwise post
notice, and by sending a letter to the petitioner. The Notice of Disposition will
include a brief statement of the grounds for the Commission’s decision.

R2-20-505. Commission considerations
The Commission’s decision on the petition for rule making may include, but will not be
limited to, the following considerations:

SRSt e

The Commission’s statutory authority;

Policy considerations;

The desirability of proceeding on a case-by-case-basis;
The necessity or desirability of statutory revision;
Available agency resources; and

Substantive policy statements.

R2-20-506. Administrative record

A.

The Commission record for the petition process consists of the following:

1. The petition, including all attachments on which it relies, filed by the petitioner;

2. Written comments on the petition that have been circulated to and considered
by the Commission, including attachments submitted as a part of the comments;

3. Agenda documents, in the form they are circulated to and considered by the
Commission in the course of the petition process;

4. All notices published on the Commission web site and in the Arizona Register,
including the Notice of Availability and Notice of Disposition;

5. The transcripts or audiotapes of any public hearing on the petition;

6.  All correspondence between the Commission and the petitioner, other
commentators and state agencies pertaining to Commission consideration of the
petition; and

7. The Commission’s decision on the petition, including all documents identified
or filed by the Commission as part of the record relied on in reaching its final
decision.

The administrative record specified in subsection A of this rule is the exclusive

record for the Commission’s decision.
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Article 6. Ex Parte Communications

R2-20-601. Purpose and scope

This Article prescribes procedures for handling ex parte communications made regarding
Commission audits, investigations, and litigation. Rules governing such communications
made in connection with Commission enforcement actions are found at A.A.C. R2-20-220.

R2-20-602. Definitions

1.

“Ex parte communication” means any written or oral communication, by any

person outside the agency to any Commissioner or any employee, which imparts

information or argument regarding prospective Commission action or potential action

concerning:

a.  Any ongoing audit;

b.  Any pending investigation; or

c.  Any litigation matter.

“Ex parte communication” does not include the following communications:

a.  Public statements by any person in a public forum; or

b.  Statements or inquiries by any person limited to the procedural status of an
open proceeding involving a Commission audit, investigation, or litigation
matter.

R2-20-603. Audits, investigations, and litigation

A.

In order to avoid the possibility of prejudice, real or apparent, in Commission
decision making, no person outside the Commission shall make, or cause to be made,
to any Commissioner or employee, any ex parte communication regarding any audit
undertaken by the Commission or any pending or prospective Commission decision
regarding any investigation or litigation, including whether to initiate, settle, appeal,
or make any other decision concerning an investigation or litigation matter.

A Commissioner or employee who receives an oral ex parte communication
concerning any matters addressed in subsection A of this rule shall attempt to prevent
the communication. If unsuccessful in preventing the communication, the
Commissioner or employee shall advise the person making the communication that
he or she will not consider the communication and shall, as soon after the
communication as is reasonably possible, but no later than three business days after
the communication, or prior to the next Commission discussion of the matter,
whichever is earlier, prepare a statement setting forth the substance and
circumstances of the communication, and deliver the statement to the Executive
Director for placement in the applicable case file.

A Commissioner or employee who receives a written ex parte communication
concerning any matters addressed in subsection A of this rule shall, as soon after the
communication as is reasonably possible but no later than three business days after
the communication, or prior to the next Commission discussion of the matter,
whichever is earlier, deliver a copy of the communication to the Executive Director
for placement in the applicable case file.

R2-20-604. Sanctions
Any person who becomes aware of a possible violation of this Article shall notify the
Executive Director in writing of the facts and circumstances of the alleged violation. The
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Executive Director shall recommend to the Commission the appropriate action to be taken.
The Commission shall determine the appropriate action by at least three votes.
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Article 7. Use of Funds and Repayment

R2-20-701. Purpose and scope
A participating candidate may spend clean elections monies only for reasonable and
necessary expenses that are directly related to the campaign of that participating candidate.

R2-20-702. Use of Campaign Funds

A. A participating candidate shall use funds in the candidate’s current campaign account
to pay for goods and services for direct campaign purposes only. Funds shall be
disbursed and reported in accordance with A.R.S. § 16-948(C).

B. A participating candidate’s payment from a campaign account to a political committee
or civic organization is not a contribution if the payment is reasonable in relation to the
value received. Payment of customary charges for services rendered, such as for
printing voter or telephone lists, and payment of not more than $200 per person to
attend a political event open to the public or to party members shall be considered
reasonable in relation to the value received.

C. A participating candidate shall not use funds in the candidate’s campaign account for:

1.

Costs of legal defense in any campaign law enforcement proceeding or for any
affirmative claim or litigation in court or before the Commission regarding a
campaign. This prohibition does not bar use of campaign funds for payments to
attorneys or certified accountants for proactive compliance advice and
assistance.

Food and beverages for staff and volunteers exceeding $11 for breakfast, $16

for Iunch, and $27 for dinner, per person.

Personal use, which includes, but is not limited to, any item listed below:

a. Household food items or supplies.

b. Clothing, other than items of de minimis value that are used in the
campaign, such as campaign “t-shirts” or caps with campaign slogans.

c. Tuition payments, other than those associated with training campaign staff.

d. Mortgage, loan, rent, lease or utility payments:

i. For any part of any personal residence of the candidate or a member
of the candidate’s family; or

ii. For real or personal property that is owned or leased by the
candidate or a member of the candidate’s family and used for campaign
purposes, to the extent the payments exceed the fair market value of the
property usage.

e. Admission to a sporting event, concert, theater or other form of
entertainment, unless part of a specific campaign activity.

f. Dues, fees or gratuities at a country club, health club, recreational facility or
other nonpolitical organization, unless they are part of the costs of a specific
fundraising event that takes place on the organization’s premises.

g. Gifts or donations.

h. Extended warranties or other similar purchase options that extend beyond
the campaign.

Payment to a candidate or a candidate’s family member, as defined in R2-20-

101(13), or an enterprise owned in whole or part by a candidate or family

member, for the provisions of goods or services to the extent the payments

exceed the fair market value of the goods or services. All payments made to

family members or to enterprises owned in whole or part by the candidate or a
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family member shall be clearly itemized and indicated as such in all campaign
finance reports.

D. Participating candidates may purchase fixed assets with a value not to exceed $800.
Fixed assets, including accessories, purchased with campaign funds that can be used
for non-campaign purposes with a value of $200 or more shall be turned into the
Commission no later than 14 days after the primary election or the general election if
the candidate was successful in the primary. For purposes of determining whether a
fixed asset is valued at $200 or more, the value shall include any accessories purchased for
use with the fixed asset in question. A candidate may elect to keep an item by
reimbursing the Commission for 80% of the original purchase price including the cost
of accessories.

E. During the primary election period, a participating candidate shall not make any
expenditure greater than the difference between

1. the sum of early contributions received plus public funds disbursed through the
primary election period; less

2. all other expenditures made during and for the exploratory, qualifying and
primary election periods.

F. During the general election period, a participating candidate shall not make any
expenditure greater than the difference between

1.  the amount of public funds disbursed during and for the general election period;
less
2. all other expenditures made during and for the general election period.

R2-20-702.01. Use of Assets

A participating candidate may use assets such as signs, pamphlets, and office equipment
from a prior election cycle only after the candidate’s current campaign pays for the assets
in an amount equal to the fair market value of the assets, which amount shall in no event be
less than one-fifth (1/5) the original purchase price of such assets. If the candidate was a
participating candidate during the prior election cycle, the cash payment shall be made to
the Fund. If the candidate was not a participating candidate during the prior election cycle,
the cash payment shall be made to the prior campaign. If the prior campaign account of a
nonparticipating candidate is closed, the payment shall be made to the candidate.

R2-20-703. Documentation for direct campaign expenditures
A. In addition to the general books and records requirements prescribed in A.A.C. R2-
20-111, participating candidates shall comply with the following requirements:

1. All participating candidates shall have the burden of proving that expenditures
made by the candidate were for direct campaign purposes. The candidate shall
obtain and furnish to the Commission on request any evidence regarding direct
campaign expenses made by the candidate as provided in subsection 2 of this
rule.

2. All participating candidates shall retain records with respect to each expenditure
and receipt, including bank records, vouchers, worksheets, receipts, bills and
accounts, journals, ledgers, fundraising solicitation material, accounting
systems documentation, and any related materials documenting campaign
receipts and disbursements, for a period of three years, and shall present these
records to the Commission on request.

3. All participating candidates shall maintain a list of all fixed assets whose
purchase price exceeded $200 when acquired by the campaign. The list shall
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include a brief description of each fixed asset, the purchase price, the date it
was acquired, the method of disposition and the amount received in disposition.

B.  Upon written request from a candidate, the Commission shall determine whether a
planned campaign expenditure or fund-raising activity is permissible under the Act.
To make a request, a candidate shall submit a written description of the planned
expenditure or activity to the Commission. The Commission shall inform the
candidate whether an enforcement action will be necessary if the candidate carries
out the planned expenditure or activity. The Commission shall ensure that the
candidate can rely on a “no action” letter. A “no action” letter applies only to the
candidate who requested it.

C. Joint expenditures. Expenditures may be made in conjunction with other candidates,
but each candidate shall pay his or her proportionate share of the cost. A candidate’s
payment for an advertisement, literature, material, campaign event or other activity
shall be considered a joint expenditure including, but not limited to, the following

criteria:
1. The activity includes express advocacy of the election or defeat of more than 2
candidates;

2. The purpose of the material or activity is to promote or facilitate the election of
a second candidate;

3. The use and prominence of a second candidate or his or her name or likeness in
the material or activity;

4.  The material or activity includes an expression by a second candidate of his or
her view on issues brought up during the election campaign;

5. The timing of the material or activity in relation to the election of a second
candidate;

6.  The distribution of the material or the activity is targeted to a second
candidate’s electorate; or

7. The amount of control a second candidate has over the material or activity.

D. Any expenditure made by the candidate or the candidate’s committee that cannot be
documented as a direct expenditure shall promptly be repaid to the Fund with the
candidate’s personal monies.

R2-20-704. Repayment
A. In general, the Commission may determine that a participating candidate who has
received payments from the Fund must repay the Fund as determined by the

Commission.

1. A candidate who has received payments from the Fund shall pay the Fund any
amounts that the Commission determines to be repayable. In making
repayment determinations, the Commission may utilize information obtained
from audits and examinations or otherwise obtained by the Commission in
carrying out its responsibilities.

2. The Commission will notify the candidate of any repayment determinations
made under this section as soon as possible, but not later than one year after the
day of the election.

3. Once the candidate receives notice of the Commission’s repayment
determination, the candidate should give preference to the repayment over all
other outstanding obligations of the candidate, except for any taxes owed by the
candidate.

4.  Repayments may be made only from the following sources: personal funds of
the candidate, funds in the candidate’s current election campaign account, and
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any additional funds raised subject to the limitations and prohibitions of the
Act.

The Commission may withhold the portion of funds required to be repaid from
future payments to a participating candidate if the Commission has made a
repayment determination.

The Commission may determine that a participating candidate who has received
payments from the Fund must repay the Fund under any of the following
circumstances:

l.

Payments in excess of candidate’s entitlement. If the Commission determines
that any portion of the payments made to the candidate was in excess of the
aggregate payments to which such candidate was entitled, it will so notify the
candidate, and such candidate shall pay to the Fund an amount equal to such
portion.

Use of funds not for direct campaign expenses. If the Commission determines
that any amount of any payment to an eligible candidate from the Fund was
used for purposes other than direct campaign purposes described in A.A.C. R2-
20-702, it will notify the candidate of the amount so used, and such candidate
shall pay to the Fund an amount equal to such amount.

Expenditures that were not documented in accordance with campaign finance
reporting requirements, expended in violation of State or Federal law, or used
to defray expenses resulting from a violation of State or Federal law, such as
the payment of fines or penalties.

Surplus. If the Commission determines that a portion of payments from the
Fund remains unspent after all direct campaign expenses have been paid, it
shall so notify the candidate, and such candidate shall pay the Fund that portion
of surplus funds.

Income on investment or other use of payments from the Fund. If the
Commission determines that a candidate received any income as a result of an
investment or other use of payments from the Fund, it shall so notify the
candidate, and such candidate shall pay to the Fund an amount equal to the
amount determined to be income, less any Federal, State or local taxes on such
income.

Unlawful acceptance of contributions by an eligible candidate. If the
Commission determines that a participating candidate accepted contributions,
other than early contributions or qualifying contributions, it shall notify the
candidate of the amount of contributions so accepted, and the candidate shall
pay to the Fund an amount equal to such amount, plus any civil penalties
assessed.

Repayment determination procedures. The Commission’s repayment determination
will be made in accordance with the following procedures:

1.

Repayment determination. The Commission will send a repayment
determination pursuant to Article 2, Compliance and Enforcement Procedures,
and will set forth the legal and factual reasons for such determination, as well as
the evidence upon which any such determination is based. The candidate shall
repay, in accordance with subsection D of this rule, the amount that the
Commission has determined to be repayable.

Administrative review of repayment determination. If a candidate disputes the
Commission’s repayment determination, he or she may request an
administrative appeal of the determination in accordance with A.R.S. § 41-1092
et. seq.
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D.

Repayment period.

1. Within 30 days of service of the notice of the Commission’s repayment
determination, the candidate shall repay the amounts the Commission has
determined must be repaid. Upon application by the candidate, the
Commission may grant an extension of time in which to make repayment.

2. If the candidate requests an administrative appeal of the Commission’s
repayment determination of this section, the time for repayment will be
suspended until the Commission has concluded its review of the Administrative
Law Judge’s (ALJ) decision. Within 30 days after service of the notice of the
Commission’s review of the ALJ’s decision, the candidate shall repay the
amounts that the Commission has determined to be repayable. Upon
application by the candidate, the Commission may grant an extension of up to
30 days in which to make repayment.

3. Interest shall be assessed on all repayments made after the initial 30-day
repayment period or the 30-day repayment period established by this section.
The amount of interest due shall be the greater of:

a. An amount calculated in accordance with A.R.S. § 44-1201(A); or
b. The amount actually earned on the funds set aside or to be repaid under this
rule.

R2-20-705. Additional audits or repayment determinations

A.

The Commission may conduct an additional audit or examination of any candidate in
any case in which the Commission finds reason to believe that a violation of a statute
or regulation over which the Commission has jurisdiction has occurred or is about to
occur.

The Commission may make additional repayment determinations after it has made an
initial repayment determination pursuant to A.A.C. R2-20-704. The Commission
may make additional repayment determinations where there exist facts not used as
the basis for any previous determination. Any such additional repayment
determination will be made in accordance with the provisions of this Article.
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NOTICES OF FINAL EXEMPT RULEMAKING

This section of the Arizona Administrative Register interpretation of the final exempt rule should be addressed to
contains Notices of Final Exempt Rulemaking. the agency proposing them. Refer to Iltem #5 to contact the
The Office of the Secretary of State is the filing office  person charged with the rulemaking.
and publisher of these rules. Questions about the

NOTICE OF FINAL EXEMPT RULEMAKING
TITLE 2. ADMINISTRATION

CHAPTER 20. CITIZENS CLEAN ELECTIONS COMMISSION

[R15-171]
PREAMBLE
1. Article, Part or Sections Affected (as applicable) Rulemaking Action
R2-20-109 Amend
2. Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the
implementing statute (specific) and the statute or session law authorizing the exemption:
Authorizing statute: A.R.S. § 16-940, et seq.
Implementing statute and statute authorizing the exemption: A.R.S. § 16-956(C).
The Citizens Clean Elections Commission is exempt from Executive Order 15-01 because it is not an agency whose
head is appointed by the Governor and is, therefore, exempt.
3. The effective date of the rule and the agency’s reason it selected the effective date:
R2-20-109(D) - October 29, 2015
R2-20-109(F) - October 30, 2015
4. A list of all notices published in the Register as specified in R9-1-409(A) that pertain to the record of the exempt
rulemaking:
Notice of Proposed Exempt Rulemaking: 21 A.A.R. 781, June 5, 2015
Notice of Proposed Exempt Rulemaking: 21 A.A.R. 1977, September 18, 2015
Notice of Proposed Exempt Rulemaking: 21 A.A.R. 2043, September 25, 2015
5. The agency’s contact person who can answer guestions about the rulemaking:
Name: Thomas M. Collins, Executive Director
Address: Citizens Clean Elections Commission
1616 W. Adams St., Suite 110
Phoenix, AZ 85007
Telephone: (602) 364-3477
Fax: (602) 364-3487
E-mail: thomas.collins@azcleanelections.gov
6. An agency’s justification and reason why a rule should be made, amended. repealed, or renumbered to include

an explanation about the rulemaking:
R2-20-109 Reporting Requirements

The Commission adopted amendments to:

R2-20-109(D)(2)(a)(b) — clarifies the time period in which mileage reimbursements and expenditures must be
reported. Allows for direct fuel purchases by the candidate for the candidate’s automobile and what documentation
must be kept regarding direct fuel purchases.

R2-20-109(F)(3) — adds language reemphasizing that an independent expenditure can be made on behalf of any
candidate, participating candidate or non-participating candidate. Codifies in rule statutory language stating an
expenditure against a candidate is considered an expenditure on behalf of the opposing candidate or candidates.
Provides that political committees that take contributions or makes expenditures for candidate elections is subject to
the penalties in the Clean Elections Act. Updates rule language to add clarity in view of passage of HB 2649, which
amended the definition of political committee.
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R2-20-109(F)(6) — clarifies filing requirements to reflect statutory requirements.
R2-20-109(F)(8) - clarifies Commission’s auditing authority to eliminate potentially confusing language.

R2-20-109(F)(12) - these provisions update the Commission’s rules to address the passage of HB2649, which
amended the definition of political committee and to provide further clarity to the requirements applicable to those
making independent expenditures.

The amendments stem from a Commission review of the rules and submitted public comment and were adopted in
open meetings on October 29 and 30, 2015.

The Commission’s rulemakings are exempt from Title 41, Ch. 6, Article 3, pursuant to A.R.S. 8 16-956.

7. A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule, where the public may obtain or review each study, all data underlying
each study, and any analysis of each study and other supporting material:

Not applicable
8. A showing of good cause why the rule is necessary to promote a statewide interest if the rulemaking will diminish
a previous grant of authority of a political subdivision of this state:
Not applicable
9. The summary of the economic, small business. and consumer impact, if applicable:
Not applicable

10. A description of any changes between the proposed rulemaking, including any supplemental proposed
rulemaking, and final rulemaking package, (if applicable):

The adopted rule amendments clarify the Commission’s expenditure reporting requirements for candidates, per-
sons, entities, and associations. The adopted rule amendments were developed by the Commission during a review
of its rules, the consideration of submitted public comment, and were adopted in open meetings on October 29 and
30, 2015. The rule was proposed in an open meeting on August 20, 2015. A Notice of Proposed Rulemakings
related to these Sections was previously filed and changes are being made to the subsections R2-20-109(D) and (F)
only. Changes between the proposed rulemaking and the adopted rulemaking are not substantive and there were no
Notices of Supplemental Proposed Rulemakings previously filed.

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency
response to the comments, if applicable:

The Commission solicits public comment throughout the rulemaking process.

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class
of rules. When applicable, matters shall include, but not be limited to:

a. Whether the rule requires a permit, whether a general permit is used and if not, the reasons why a general
permit is not used:
Not applicable
b. Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than the fed-
eral law and if so, citation to the statutory authority to exceed the requirements of the federal law:
Not applicable
c. Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in other states:
Not applicable
13. Alist of any incorporated by reference material and its location in the rules:
Not applicable
14. Whether this rule previously made, amended. repealed or renumbered as an emergency rule. If so, the agency
shall state where the text changed between the emergency and the exempt rulemaking packages:
The rule was not previously made, amended, repealed, or renumbered as an emergency rule.
15. The full text of the rules follows:
TITLE 2. ADMINISTRATION
CHAPTER 20. CITIZENS CLEAN ELECTIONS COMMISSION
ARTICLE 1. GENERAL PROVISIONS
Section

R2-20-109.  Reporting Requirements
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ARTICLE 1. GENERAL PROVISIONS

R2-20-109.  Reporting Requirements

A. No change
B. No change
C. No change

D. Transportation expenses.

1. Except as otherwise provided in this subsection (D), the costs of transportation relating to the election of a partici-
pating statewide or legislative office candidate shall not be considered a direct campaign expense and shall not be
reported by the candidate as expenditures or as in-kind contributions.

2. Ifaparticipating candidate travels for campaign purposes in a privately owned automobile, the candidate may:

a. Use campaign funds to reimburse the owner of the automobile at a rate not to exceed the state mileage reim-
bursement rate in which event the reimbursement shall be considered a direct campaign expense and shall be
reported as an expenditure and reported in the reporting period in which the expenditure was incurred. If a can-
didate chooses to use campaign funds to reimburse, the candidate shall keep an itinerary of the trip, including
name and type of events(s) attended, miles traveled and the rate at which the reimbursement was made. This
subsectlon applles to. candldate owned automobiles i in addition to any other automoblle ZFFadrrtrenal—eandwates

b. Use campalgn funds to pay for dlrect fuel purchases for the candldate S automoblle only and shall be reported.
If a candidate chooses to use campaign funds for direct fuel purchases, the candidate shall keep an itinerary of
the trip, including name and type of events(s) attended, miles traveled and the rate at which the reimbursement
could have been made.

3. Use of airplanes.

a. Ifaparticipating candidate travels for campaign purposes in a privately owned airplane, within 7 days from the
date of travel, the candidate shall use campaign funds to reimburse the owner of the airplane at a rate of $150
per hour of flying time, in which event the reimbursement shall be considered a direct campaign expense and
shall be reported as an expenditure. If the owner of the airplane is unwilling or unable to accept reimbursement,
the participating candidate shall remit to the fund an amount equal to $150 per hour of flying time.

b. If a participating candidate travels for campaign purposes in a state-owned airplane, within 7 days from the
date of travel, the candidate shall use campaign funds to reimburse the state for the portion allocable to the
campaign in accordance with subsection (3)(a), above. The portion of the trip attributable to state business
shall not be reimbursed. If payment to the State is not possible, the payment shall be remitted to the Clean Elec-
tions Fund.

4. If a participating candidate rents a vehicle or purchases a ticket or fare on a commercial carrier for campaign pur-
poses, the actual costs of such rental (including fuel costs), ticket or fare shall be considered a direct campaign
expense and shall be reported as an expenditure.

E. No change

F. Independent Expenditure Reporting Requirements.

1.

Any person making independent expenditures cumulatively exceeding the amount prescribed in A.R.S. § 16-
941(D) in an election cycle shall file campaign finance reports in accordance with A.R.S. § 16-958 and Commis-
sion rules.
Any person required to comply with A.R.S. § 16-917 shall provide a copy of the literature and advertisement to the
Commission at the same time and in the same manner as prescribed by A.R.S. § 16-917(A) and (B). For purposes of
this subsection (F), “literature and advertisement” includes electronic communications, including emails and social
media messages or postings, sent to more than 1,000 people.
Any person making an independent expenditure on behalf of a candidate, participating or non-participating, and not
timely filing a campaign finance report as required by A.R.S. 8 16-941(D), A.R.S. § 16-958, or A.R.S. § 16-913
shall be subject to a civil penalty as described in A.R.S. § 16-942(B). An expenditure advocating against one or
more candidates shall be considered an expenditure on behalf of any opposing candidate or candidates. This sub-
section and A.R.S. § 16-942(B) applies to any political committee that accepts contributions or makes expenditures
on behalf of any candidate, participating or nonparticipating, regardless of any other contributions taken or expen-
ditures made. Penalties imposed pursuant to this subsection shall not exceed twice the amount of expenditures not
reported. Penalties shall be assessed as follows:

a. For an election involving a candidate for statewide office, the civil penalty shall be $300 per day.

b. For an election involving a legislative candidate, the civil penalty shall be $100 per day.

c. The penalties in (a) and (b) shall be doubled if the amount not reported for a particular election cycle exceeds
ten (10%) percent of the applicable one of the adjusted primary election spending limit or adjusted general
election spending limit.

d. The dollar amounts in items (a) and (b), and the spending limits in item (c) are subject to adjustment of A.R.S.
§ 16-959.
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4.

10.

11.

12.

Any corporation, limited liability company, or labor organization that is both (a) not registered as a political com-
mittee and (b) in compliance with or intends to comply with A.R.S. § 16-920(A)(6) and A.R.S. § 16-914.02(A)(2)
may seek an exemption from the reporting requirements of A.R.S. 8 16-941(D) and A.R.S. § 16-958(A) and (B) for
an election cycle by applying to the Commission for an exemption using a form specified by the Commission’s
Executive Director.

The form shall contain, at a minimum, a sworn statement by a natural person authorized to bind the corporation,

limited liability company, or labor organization certifying that the corporation, limited liability company, or labor

organization:

a. is in compliance with, and intends to remain in compliance with, the reporting requirements of A.R.S. § 16-
914.02(A)-(J); and

b. has or intends to spend more than the applicable threshold prescribed by A.R.S. 8 16-914.02(A)(1) and (A)(2).

A corporation limited liability company, or labor organization that does not receive an exemption from the Com-

mission must file the Clean Elections Act independent expenditure reports specified by A.R.S. § 16-941(D) and

AR.S. § 16-958(A)-(B);-and-comply-with-the requirements of A-R-S-5-16-013.

Unless the request for an exemption is incomplete or the Executive Director is aware that any required statement is

untrue or incorrect, the Executive Director shall grant the exemption. Civil penalties shall not accrue during the

pendency of a request for exemption.

a. If the Executive Director deems the application for exemption is incomplete the person may reapply within two
weeks of the Executive Director's decision by filing a completed application for exemption.

b. The denial of an exemption pursuant to this subsection is an appealable agency action. The Executive Director
shall draft and serve notice of an appealable agency action pursuant to A.R.S. § 41-1092.03 and § 41-1092.04
on the respondent. The notice shall identify the following:

i. The specific facts constituting the denial;

ii. A description of the respondent’s right to request a hearing and to request and informal settlement confer-
ence; and

iii. A description of what the respondent may do if the respondent wishes to remedy the situation without
appealing the Commission’s decision.

A corporation, limited liability company, or labor organization that has received an exemption is exempt from the

filing requirements of A.R.S. § 16-941(D) and A.R.S. § 16-958 and the civil penalties outlined in A.R.S. § 16-942,

provided that the exempt entity, during the election cycle (a) remains in compliance with the reporting requirements

of A.R.S. § 16-914.02 (A)-(J) and (b) remains in compliance with section part (2) of this subsection (F). All Com-
mission rules and statutes related to enforcement apply to exempt entities. The Commission may audit these enti-
ties. any-exemptentity-purstantto-Article4-of theserules.

Any person may file a complaint with the Commission alleging that (a) any corporation, limited liability company,

or labor organization that has applied for or received an exemption under this subsection has provided false infor-

mation in an application or violated the terms of the exemption stated in part (8) of this subsection (F); or (b) any

person that has not applied for or received an exemption has violated A.R.S. § 16-941(D), § 16-958, or parts (1),

(2), or (6) of this subsection (F). Complaints shall be processed as prescribed in Article 2 of these rules. If the

Commission finds that a complaint is valid, the person complained of shall be liable as outlined in A.R.S. § 16-

942(B) and part (3) of this subsection (F), in addition to any other penalties applicable pursuant to rule or statute.

Neither a form filed seeking an exemption pursuant to this subsection (F) nor a Clean Elections Act independent

expenditure report filed as specified by A.R.S. § 16-9958 constitutes an admission that the filer is or should be con-

sidered a political committee. The grant of an exemption pursuant to this subsection (F) does not constitute a find-
ing or determination that the filer is or should be considered a political committee.

Any entity that has been granted an exemption as of September 11, 2014 is deemed compliant with the require-

ments of subpart (5) of this subsection (F) for the election cycle ending in 2014.

No change

a. An entity shall not be found to be a political committee under A.R.S. § 16-901(20)(f) unless, a preponderance
of the evidence establishes that during a two-year legislative election cycle, the total reportable contributions
made by the entity plus the total reportable expenditures made by the entity exceeds both $500 and fifty per-
cent (50%) of the entity’s total spending during the election cvcle

i.  For purposes of this provision, a “reportable contribution” or “reportable expenditure” shall be limited to a
contribution or expenditure, as defined in title 16 of the Arlzona revised statutes, that must be reported to
the Arizona secretary of state, the Arizona citizens clean elections commission, or local filing officer in
Arizona. A contribution or expenditure that must be reported to the federal election commission or to the
election authority of any other state, but not to the Arizona secretary of state, the Arizona citizens clean
elections commission or a local filing officer in Arizona, shall not be considered a reportable contribution
or reportable expenditure.

ii. For purposes of this provision, “total spending” shall not include volunteer time or fundraising and admin-
istrative expenses but shall include all other spending by the organization.
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For purposes of this provision, grants to other organizations shall be treated as follows:

(1) A grant made to a political committee or an organization organized under section 527 of the internal

revenue code shall be counted in total spending and as a reportable contribution or reportable expendi-
ture, unless expressly designated for use outside Arizona or for federal elections, in which case such
spending shall be counted in total spending but not as a reportable contribution or reportable expendi-
ture.

(2) If the entity making a grant takes reasonable steps to ensure that the transferee does not use such funds

to make a reportable contribution or reportable expenditure, such a grant shall be counted in total
spending but not as a reportable contribution or reportable expenditure.

(3) If the entity making a grant earmarks the grant for reportable contributions or reportable expenditures,

knows the grant will be used to make reportable contributions or reportable expenditures, knows that
a recipient will likely use a portion of the grant to make reportable contributions or reportable expen-
ditures, or responds to a solicitation for reportable contributions or reportable expenditures, the grant
shall be counted in total spending and the relevant portion of the grant as set forth in subsection (v) of
this section shall count as a reportable contribution or reportable expenditure.

Notwithstanding subsections (2) and (3) the amount of a grant counted as a reportable contribution or report-

able expenditure shall be limited to the lesser of the grant or the following:

G. No change

The amount that the recipient organization spends on reportable contributions and reportable expenditures,

The amount that the recipient organization gives to third parties but not more than the amount that such

third parties fund reportable contributions or reportable expenditures.

Notwithstanding subsection (a) above, the commission may nonetheless determine that an entity is not a

political committee if, taking into account all the facts and circumstances of grants made by an entity, it is

not persuaded that the preponderance of the evidence establishes that the entity is a political committee as

defined in title 16 of Arizona Revised Statutes.
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Campaign Contributions and Expenses, A.R.S., Title 16, Chapter 6, Article 1

§16-901 Definitions

In this chapter, unless the context otherwise requires:

1. "Agent" means, with respect to any person other than a candidate, any person who has oral
or written authority, either express or implied, to make or authorize the making of
expenditures as defined in this section on behalf of a candidate, any person who has been
authorized by the treasurer of a political committee to make or authorize the making of
expenditures or a political consultant for a candidate or political committee.

2. "Candidate" means an individual who receives or gives consent for receipt of a contribution
for his nomination for or election to any office in this state other than a federal office.

3. "Candidate's campaign committee" means a political committee designated and
authorized by a candidate.

4. "Clearly identified candidate" means that the name, a photograph or a drawing of the
candidate appears or the identity of the candidate is otherwise apparent by unambiguous
reference.

5. "Contribution" means any gift, subscription, loan, advance or deposit of money or anything
of value made for the purpose of influencing an election including supporting or opposing
the recall of a public officer or supporting or opposing the circulation of a petition for a
ballot measure, question or proposition or the recall of a public officer and:

(a) Includes all of the following:

(i) A contribution made to retire campaign debt.

(i) Money or the fair market value of anything directly or indirectly given or loaned
to an elected official for the purpose of defraying the expense of communications
with constituents, regardless of whether the elected official has declared his
candidacy.

(ii1)) The entire amount paid to a political committee to attend a fund-raising or other
political event and the entire amount paid to a political committee as the purchase
price for a fund-raising meal or item, except that no contribution results if the
actual cost of the meal or fund-raising item, based on the amount charged to the
committee by the vendor, constitutes the entire amount paid by the purchaser for
the meal or item, the meal or item is for the purchaser's personal use and not for
resale and the actual cost is the entire amount paid by the purchaser in connection
with the event. This exception does not apply to auction items.

(iv) Unless specifically exempted, the provision of goods or services without charge
or at a charge that is less than the usual and normal charge for such goods and
services. The acquisition or use of campaign assets by a committee that are paid
for with the candidate's personal monies, including campaign signs and other
similar promotional materials, is a contribution and is reportable by the
candidate's campaign committee as a contribution to the campaign.

(b) Does not include any of the following:

(1)  The value of services provided without compensation by any individual who
volunteers on behalf of a candidate, a candidate's campaign committee or any
other political committee.

(1)) Money or the value of anything directly or indirectly provided to defray the
expense of an elected official meeting with constituents if the elected official is



(iii)

(iv)
v)

(vi)
(vii)

engaged in the performance of the duties of his office or provided by the state or a
political subdivision to an elected official for communication with constituents if
the elected official is engaged in the performance of the duties of his office.

The use of real or personal property, including a church or community room used
on a regular basis by members of a community for noncommercial purposes, that
is obtained by an individual in the course of volunteering personal services to any
candidate, candidate's committee or political party, and the cost of invitations,
food and beverages voluntarily provided by an individual to any candidate,
candidate's campaign committee or political party in rendering voluntary personal
services on the individual's residential premises or in the church or community
room for candidate-related or political party-related activities, to the extent that
the cumulative value of the invitations, food and beverages provided by the
individual on behalf of any single candidate does not exceed one hundred dollars
with respect to any single election.

Any unreimbursed payment for personal travel expenses made by an individual
who on his own behalf volunteers his personal services to a candidate.

The payment by a political party for party operating expenses, party staff and
personnel, party newsletters and reports, voter registration and efforts to increase
voter turnout, party organization building and maintenance and printing and
postage expenses for slate cards, sample ballots, other written materials that
substantially promote three or more nominees of the party for public office and
other election activities not related to a specific candidate, except that this item
does not apply to costs incurred with respect to a display of the listing of
candidates made on telecommunications systems or in newspapers, magazines or
similar types of general circulation advertising.

Independent expenditures.

Monies loaned by a state bank, a federally chartered depository institution or a
depository institution the deposits or accounts of which are insured by the federal
deposit insurance corporation or the national credit union administration, other
than an overdraft made with respect to a checking or savings account, that is made
in accordance with applicable law and in the ordinary course of business. In order
for this exemption to apply, this loan shall be deemed a loan by each endorser or
guarantor, in that proportion of the unpaid balance that each endorser or guarantor
bears to the total number of endorsers or guarantors, the loan shall be made on a
basis that assures repayment, evidenced by a written instrument, shall be subject
to a due date or amortization schedule and shall bear the usual and customary
interest rate of the lending institution.

(viii) A gift, subscription, loan, advance or deposit of money or anything of value to a

(ix)

national or a state committee of a political party specifically designated to defray
any cost for the construction or purchase of an office facility not acquired for the
purpose of influencing the election of a candidate in any particular election.

Legal or accounting services rendered to or on behalf of a political committee or a
candidate, if the only person paying for the services is the regular employer of the
individual rendering the services and if the services are solely for the purpose of
compliance with this title.



(x) The payment by a political party of the costs of campaign materials, including
pins, bumper stickers, handbills, brochures, posters, party tabloids and yard signs,
used by the party in connection with volunteer activities on behalf of any nominee
of the party or the payment by a state or local committee of a political party of the
costs of voter registration and get-out-the-vote activities conducted by the
committee if the payments are not for the costs of campaign materials or activities
used in connection with any telecommunication, newspaper, magazine, billboard,
direct mail or similar type of general public communication or political
advertising.

(xi) Transfers between political committees to distribute monies raised through a joint
fund-raising effort in the same proportion to each committee's share of the fund-
raising expenses and payments from one political committee to another in
reimbursement of a committee's proportionate share of its expenses in connection
with a joint fund-raising effort.

(xi1) An extension of credit for goods and services made in the ordinary course of the
creditor's business if the terms are substantially similar to extensions of credit to
nonpolitical debtors that are of similar risk and size of obligation and if the
creditor makes a commercially reasonable attempt to collect the debt, except that
any extension of credit under this item made for the purpose of influencing an
election that remains unsatisfied by the candidate after six months,
notwithstanding good faith collection efforts by the creditor, shall be deemed
receipt of a contribution by the candidate but not a contribution by the creditor.

(xiii) Interest or dividends earned by a political committee on any bank accounts,
deposits or other investments of the political committee.

"Earmarked" means a designation, instruction or encumbrance that results in all or any part

of a contribution or expenditure being made to, or expended on behalf of, a clearly

identified candidate or a candidate's campaign committee.

"Election" means any election for any initiative, referendum or other ballot measure,

question or proposition or a primary, general, recall, special or runoff election for any office

in this state other than the office of precinct committeeman and other than a federal office.

For the purposes of sections 16-903 and 16-905, the general election includes the primary

election.

"Election cycle" means the period beginning twenty-one days after a general election and

ending twenty days after the next successive general election for a particular elected office

for the purposes of sections 16-903 and 16-905.

"Expenditures" includes any purchase, payment, distribution, loan, advance, deposit or gift

of money or anything of value made by a person for the purpose of influencing an election

in this state including supporting or opposing the recall of a public officer or supporting or
opposing the circulation of a petition for a ballot measure, question or proposition or the
recall of a public officer and a contract, promise or agreement to make an expenditure
resulting in an extension of credit and the value of any in-kind contribution received.

Expenditure does not include any of the following:

(a) A news story, commentary or editorial distributed through the facilities of any
telecommunications system, newspaper, magazine or other periodical publication, unless
the facilities are owned or controlled by a political committee, political party or
candidate.



10.

11.

12.

13.

14.

15.

16.

(b) Nonpartisan activity designed to encourage individuals to vote or to register to vote.

(c) The payment by a political party of the costs of preparation, display, mailing or other
distribution incurred by the party with respect to any printed slate card, sample ballot or
other printed listing of three or more candidates for any public office for which an
election is held, except that this subdivision does not apply to costs incurred by the party
with respect to a display of any listing of candidates made on any telecommunications
system or in newspapers, magazines or similar types of general public political
advertising.

(d) The payment by a political party of the costs of campaign materials, including pins,
bumper stickers, handbills, brochures, posters, party tabloids and yard signs, used by the
party in connection with volunteer activities on behalf of any nominee of the party or the
payment by a state or local committee of a political party of the costs of voter
registration and get-out-the-vote activities conducted by the committee if the payments
are not for the costs of campaign materials or activities used in connection with any
telecommunications system, newspaper, magazine, billboard, direct mail or similar type
of general public communication or political advertising.

(e) Any deposit or other payment filed with the secretary of state or any other similar officer
to pay any portion of the cost of printing an argument in a publicity pamphlet advocating
or opposing a ballot measure.

"Exploratory committee" means a political committee that is formed for the purpose of

determining whether an individual will become a candidate and that receives contributions

or makes expenditures of more than five hundred dollars in connection with that purpose.

"Family contribution" means any contribution that is provided to a candidate's campaign

committee by a parent, grandparent, spouse, child or sibling of the candidate or a parent or

spouse of any of those persons.

"Filing officer" means the office that is designated by section 16-916 to conduct the duties

prescribed by this chapter.

"Identification" means:

(a) For an individual, his name and mailing address, his occupation and the name of his
employer.

(b) For any other person, including a political committee, the full name and mailing address
of the person. For a political committee, identification includes the identification number
issued on the filing of a statement of organization pursuant to section 16-902.01.

"Incomplete contribution" means any contribution received by a political committee for

which the contributor's mailing address, occupation, employer or identification number has

not been obtained and is not in the possession of the political committee.

"Independent expenditure" means an expenditure by a person or political committee, other

than a candidate's campaign committee, that expressly advocates the election or defeat of a

clearly identified candidate, that is made without cooperation or consultation with any

candidate or committee or agent of the candidate and that is not made in concert with or at
the request or suggestion of a candidate, or any committee or agent of the candidate.

Independent expenditure includes an expenditure that is subject to the requirements of

section 16-917, which requires a copy of campaign literature or advertisement to be sent to a

candidate named or otherwise referred to in the literature or advertisement.

"In-kind contribution" means a contribution of goods or services or anything of value and

not a monetary contribution. The use by a candidate's campaign committee of a distinctive



17.

18.

19.

20.

21.

trade name, trademark or trade dress item, including a logo, that is owned by a business or

other entity that is owned by that candidate or in which the candidate has a controlling

interest is deemed to be an in-kind contribution to the candidate's campaign committee and
shall be reported as otherwise prescribed by law.

"Itemized" means that each contribution received or expenditure made is set forth

separately.

"Literature or advertisement" means information or materials that are mailed, distributed

or placed in some medium of communication for the purpose of influencing the outcome of

an election.

"Personal monies" means any of the following:

(a) Except as prescribed in paragraph 16 of this section, assets to which the candidate has a
legal right of access or control at the time he becomes a candidate and with respect to
which the candidate has either legal title or an equitable interest.

(b) Salary and other earned income from bona fide employment of the candidate, dividends
and proceeds from the sale of the stocks or investments of the candidate, bequests to the
candidate, income to the candidate from trusts established before candidacy, income to
the candidate from trusts established by bequest after candidacy of which the candidate
is a beneficiary, gifts to the candidate of a personal nature that have been customarily
received before the candidacy and proceeds received by the candidate from lotteries and
other legal games of chance.

(c) The proceeds of loans obtained by the candidate that are not contributions and for which
the collateral or security is covered by subdivision (a) or (b) of this paragraph.

(d) Family contributions.

"Political committee" means any of the following:

(a) A candidate or a candidate's campaign committee.

(b) A separate, segregated fund established pursuant to section 16-920, subsection A,
paragraph 3.

(c) An association or combination of persons that circulates petitions in support of the
qualification of a ballot measure, question or proposition.

(d) An association or combination of persons that circulates a petition to recall a public
officer.

(e) A political party.

(f) An association or combination of persons that meets both of the following requirements:

(1) Is organized, conducted or combined for the primary purpose of influencing the
result of any election in this state or in any county, city, town or other political
subdivision in this state, including a judicial retention election.

(1)) Knowingly receives contributions or makes expenditures of more than five
hundred dollars in connection with any election during a calendar year, including
a judicial retention election.

(g) A political organization.

(h) An exploratory committee.

"Political organization" means an organization that is formally affiliated with and

recognized by a political party including a district committee organized pursuant to section
16-823.



22.

23.

24.

25.

26.

"Political party" means the state committee as prescribed by section 16-825 or the county
committee as prescribed by section 16-821 of an organization that meets the requirements
for recognition as a political party pursuant to section 16-801, 16-802 or 16-804.
"Sponsoring organization" means any organization that establishes, administers or
contributes financial support to the administration of, or that has common or overlapping
membership or officers with, a political committee other than a candidate's campaign
committee.
"Standing political committee" means a political committee that satisfies all of the
following:
(a) Is active in more than one reporting jurisdiction in this state for more than one year.
(b) Files a statement of organization as prescribed by section 16-902.01, subsection F.
(c) Is any of the following as defined by paragraph 20 of this section:

(1) A separate, segregated fund.

(i1) A political party.

(iii) A political committee as prescribed by paragraph 20, subdivision (f) of this

section and that is organized for the purpose of making independent expenditures.

(iv) A political organization.
"Statewide office" means the office of governor, secretary of state, state treasurer, attorney
general, superintendent of public instruction, corporation commissioner or mine inspector.
"Surplus monies" means those monies of a political committee remaining after all of the
committee's expenditures have been made and its debts have been extinguished.



§16-901.01 Limitations on Certain Unreported Expenditures and Contributions

A. For the purposes of this chapter, “expressly advocates” means:

1.  Conveying a communication containing a phrase such as “vote for,
“reelect,” “support,” “endorse,” “cast your ballot for,” “(name of candidate) in
(year),” “(name of candidate) for (office),” “vote against,” “defeat,” “reject” or a
campaign slogan or words that in context can have no reasonable meaning other than
to advocate the election or defeat of one or more clearly identified candidates, or

2. Making a general public communication, such as in a broadcast medium, newspaper,
magazine, billboard or direct mailer referring to one or more clearly identified
candidates and targeted to the electorate of that candidate(s) that in context can have
no reasonable meaning other than to advocate the election or defeat of the
candidate(s), as evidenced by factors such as the presentation of the candidate(s) in a
favorable or unfavorable light, the targeting, placement or timing of the
communication or the inclusion of statements of the candidate(s) or opponents.

B. A communication within the scope of subsection A, paragraph 2 shall not be considered as
one that expressly advocates merely because it presents information about the voting record
or position on a campaign issue of three or more candidates, so long as it is not made in
coordination with a candidate, political party, agent of the candidate or party or a person
who is coordinating with a candidate or candidate's agent.
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Citizens Clean Elections Act, A.R.S., Title 16, Chapter 6, Article 2

§16-940 Findings and Declarations.

A. The people of Arizona declare our intent to create a clean elections system that will improve
the integrity of Arizona state government by diminishing the influence of special-interest
money, will encourage citizen participation in the political process, and will promote
freedom of speech under the U.S. and Arizona Constitutions. Campaigns will become more
issue-oriented and less negative because there will be no need to challenge the sources of
campaign money.

B. The people of Arizona find that our current election-financing system:

1. Allows Arizona elected officials to accept large campaign contributions from private
interests over which they have governmental jurisdiction;

2. Gives incumbents an unhealthy advantage over challengers;

3. Hinders communication to voters by many qualified candidates;

4. Effectively suppresses the voices and influence of the vast majority of Arizona citizens in
favor of a small number of wealthy special interests;

5. Undermines public confidence in the integrity of public officials;

6. Costs average taxpayers millions of dollars in the form of subsidies and special privileges
for campaign contributors;

7. Drives up the cost of running for state office, discouraging otherwise qualified candidates
who lack personal wealth or access to special-interest funding; and

8. Requires that elected officials spend too much of their time raising funds rather than
representing the public.

§16-941 Limits on Spending and Contributions for Political Campaigns
A. Notwithstanding any law to the contrary, a participating candidate:



1. Shall not accept any contributions, other than a limited number of five-dollar qualifying
contributions as specified in section 16-946 and early contributions as specified in section
16-945, except in the emergency situation specified in section 16-954, subsection F.

2. Shall not make expenditures of more than a total of five hundred dollars of the
candidate's personal monies for a candidate for the legislature or more than one thousand
dollars for a candidate for statewide office.

3. Shall not make expenditures in the primary election period in excess of the adjusted
primary election spending limit.

4. Shall not make expenditures in the general election period in excess of the adjusted
general election spending limit.

5. Shall comply with section 16-948 regarding campaign accounts and section 16-953
regarding returning unused monies to the citizens clean elections fund described in this
article.

B. Notwithstanding any law to the contrary, a nonparticipating candidate shall not accept
contributions in excess of an amount that is twenty per cent less than the limits specified in
section 16-905, subsections A through E, as adjusted by the secretary of state pursuant to
section 16-905, subsection H. Any violation of this subsection shall be subject to the civil
penalties and procedures set forth in section 16-905, subsections J through M and section 16-
924.

C. Notwithstanding any law to the contrary, a candidate, whether participating or
nonparticipating:

1. If specified in a written agreement signed by the candidate and one or more opposing
candidates and filed with the citizens clean elections commission, shall not make any
expenditure in the primary or general election period exceeding an agreed-upon amount
lower than spending limits otherwise applicable by statute.

2. Shall continue to be bound by all other applicable election and campaign finance statutes
and rules, with the exception of those provisions in express or clear conflict with this
article.

D. Notwithstanding any law to the contrary, any person who makes independent expenditures
related to a particular office cumulatively exceeding five hundred dollars in an election cycle,
with the exception of any expenditure listed in section 16-920 and any independent
expenditure by an organization arising from a communication directly to the organization's
members, shareholders, employees, affiliated persons and subscribers, shall file reports with
the secretary of state in accordance with section 16-958 so indicating, identifying the office
and the candidate or group of candidates whose election or defeat is being advocated and
stating whether the person is advocating election or advocating defeat.

§16-942 Civil Penalties and Forfeiture of Office.

A. The civil penalty for a violation of any contribution or expenditure limit in section 16-941 by
or on behalf of a participating candidate shall be ten times the amount by which the
expenditures or contributions exceed the applicable limit.

B. In addition to any other penalties imposed by law, the civil penalty for a violation by or on
behalf of any candidate of any reporting requirement imposed by this chapter shall be one
hundred dollars per day for candidates for the legislature and three hundred dollars per day
for candidates for statewide office. The penalty imposed by this subsection shall be doubled
if the amount not reported for a particular election cycle exceeds ten percent of the adjusted



primary or general election spending limit. No penalty imposed pursuant to this subsection
shall exceed twice the amount of expenditures or contributions not reported. The candidate
and the candidate's campaign account shall be jointly and severally responsible for any
penalty imposed pursuant to this subsection.

C. Any campaign finance report filed indicating a violation of section 16-941, subsections A or
B or section 16-941, subsection C, paragraph 1 involving an amount in excess of ten percent
of the sum of the adjusted primary election spending limit and the adjusted general election
spending limit for a particular candidate shall result in disqualification of a candidate or
forfeiture of office.

D. Any participating candidate adjudged to have committed a knowing violation of section 16-
941, subsection A or subsection C, paragraph 1 shall repay from the candidate's personal
monies to the fund all monies expended from the candidate's campaign account and shall turn
over the candidate's campaign account to the fund.

E. All civil penalties collected pursuant to this article shall be deposited into the fund.

§16-943 Criminal Violations and Penalties.

A. A candidate, or any other person acting on behalf of a candidate, who knowingly violates
section 16-941 is guilty of a class 1 misdemeanor.

B. Any person who knowingly pays anything of value or any compensation for a qualifying
contribution as defined in section 16-946 is guilty of a class 1 misdemeanor.

C. Any person who knowingly provides false or incomplete information on a report filed under
section 16-958 is guilty of a class 1 misdemeanor.

§16-944 Repealed

§16-945 Limits on Early Contributions.

A. A participating candidate may accept early contributions only from individuals and only
during the exploratory period and the qualifying period, subject to the following limitations:
1. Notwithstanding any law to the contrary, no contributor shall give, and no participating

candidate shall accept, contributions from a contributor exceeding one hundred dollars
during an election cycle.

2. Notwithstanding any law to the contrary, early contributions to a participating candidate
from all sources for an election cycle shall not exceed, for a candidate for governor, forty
thousand dollars or, for other candidates, ten per cent of the sum of the original primary
election spending limit and the original general election spending limit.

3. Qualifying contributions specified in section 16-946 shall not be included in determining
whether the limits in this subsection have been exceeded.

B. Early contributions specified in subsection A of this section and the candidate's personal
monies specified in section 16-941, subsection A, paragraph 2 may be spent only during the
exploratory period and the qualifying period. Any early contributions not spent by the end of
the qualifying period shall be paid to the fund.

C. If a participating candidate has a debt from an election campaign in this state during a
previous election cycle in which the candidate was not a participating candidate, then, during
the exploratory period only, the candidate may accept, in addition to early contributions
specified in subsection A of this section, contributions subject to the limitations in section
16-941, subsection B, or may exceed the limit on personal monies in section 16-941,



subsection A, paragraph 2, provided that such contributions and monies are used solely to
retire such debt.

§16-946 Qualifying Contributions.
A. During the qualifying period, a participating candidate may collect qualifying contributions,

B.

C.

which shall be paid to the fund.

To qualify as a qualifying contribution, a contribution must be:

1. Made by a qualified elector as defined in section 16-121, who at the time of the
contribution is registered in the electoral district of the office the candidate is seeking and
who has not given another qualifying contribution to that candidate during that election
cycle.

2. Made by a person who is not given anything of value in exchange for the qualifying

contribution.

In the sum of five dollars, exactly.

4. Received unsolicited during the qualifying period or solicited during the qualifying
period by a person who is not employed or retained by the candidate and who is not
compensated to collect contributions by the candidate or on behalf of the candidate.

5. If made by check or money order, made payable to the candidate's campaign committee,
or if in cash, deposited in the candidate's campaign committee's account.

6. Accompanied by a three-part reporting slip that includes the printed name, registration
address and signature of the contributor, the name of the candidate for whom the
contribution is made, the date, and the printed name and signature of the solicitor. An
electronic signature as defined in section 41-351 is deemed to comply with this
paragraph.

A copy of the reporting slip shall be given as a receipt to the contributor, and another copy

shall be retained by the candidate's campaign committee. Delivery of an original reporting

slip to the secretary of state shall excuse the candidate from disclosure of these contributions
on campaign finance reports filed under article 1 of this chapter.
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§16-947 Certification as a participating candidate.
A. A candidate who wishes to be certified as a participating candidate shall file, before the end

of the qualifying period, an application with the secretary of state, in a form specified by the

citizens clean elections commission.

The application shall identify the candidate, the office that the candidate plans to seek and the

candidate's party, if any, and shall contain the candidate's signature, under oath, certifying

that:

1. The candidate has complied with the restrictions of section 16-941, subsection A during
the election cycle to date.

2. The candidate's campaign committee and exploratory committee have filed all campaign
finance reports required under article 1 of this chapter during the election cycle to date
and that they are complete and accurate.

3. The candidate will comply with the requirements of section 16-941, subsection A during
the remainder of the election cycle and, specifically, will not accept private contributions.

The commission shall act on the application within one week. Unless, within that time, the

commission denies an application and provides written reasons that all or part of a

certification in subsection B of this section is incomplete or untrue, the candidate shall be



certified as a participating candidate. If the commission denies an application for failure to
file all complete and accurate campaign finance reports or failure to make the certification in
subsection B, paragraph 3 of this section, the candidate may reapply within two weeks of the
commission's decision by filing complete and accurate campaign finance reports and another
sworn certification.

A candidate shall be denied certification if that candidate was removed from office by the
commission or if the candidate is delinquent in payment of a debt to the commission. If the
debt is paid in full or if the candidate is current on a payment agreement with the
commission, the candidate may apply for certification as a participating candidate and is
eligible to be certified if otherwise qualified by law.

§16-948 Controls on Participating Candidates' Campaign Accounts.

A.

A participating candidate shall conduct all financial activity through a single campaign
account of the candidate's campaign committee. A participating candidate shall not make any
deposits into the campaign account other than those permitted under sections 16-945 or 16-
946.

A candidate may designate other persons with authority to withdraw funds from the
candidate's campaign account. The candidate and any person so designated shall sign a joint
statement under oath promising to comply with the requirements of this title.

The candidate or a person authorized under subsection B of this section shall pay monies
from a participating candidate's campaign account directly to the person providing goods or
services to the campaign and shall identify, on a report filed pursuant to article 1 of this
chapter, the full name and street address of the person and the nature of the goods and
services and compensation for which payment has been made. Notwithstanding the previous
sentence, a campaign committee may establish one or more petty cash accounts, which in
aggregate shall not exceed one thousand dollars at any time. No single expenditure shall be
made from a petty cash account exceeding one hundred dollars.

Monies in a participating candidate's campaign account shall not be used to pay fines or civil
penalties, for costs or legal fees related to representation before the commission, or for
defense of any enforcement action under this chapter. Nothing in this subsection shall
prevent a participating candidate from having a legal defense fund.

§16-949 Caps on Spending From Citizens Clean Elections Fund

A.

The commission shall not spend, on all costs incurred under this article during a particular
calendar year, more than five dollars times the number of Arizona resident personal income
tax returns filed during the previous calendar year. The commission may exceed this limit
during a calendar year, provided that it is offset by an equal reduction of the limit during
another calendar year during the same four-year period beginning January 1 immediately
after a gubernatorial election.

The commission may use up to ten per cent of the amount specified in subsection A of this
section for reasonable and necessary expenses of administration and enforcement, including
the activities specified in section 16-956, subsection A, paragraphs 3 through 7 and
subsections B and C. Any portion of the ten per cent not used for this purpose shall remain in
the fund.

The commission may apply up to ten per cent of the amount specified in subsection A of this
section for reasonable and necessary expenses associated with public education regarding



participation as a candidate or a contributor, or regarding the functions, purpose and technical
aspects of the act. Reasonable and necessary expenditures made pursuant to section 16-956
are not included in this subsection.

D. The commission may spend monies in the fund for the reasonable and necessary expenses to
implement the act but shall not use monies in the fund to promote the benefits of the clean
elections act. Expenditures made pursuant to subsection C of this section or in section 16-
956, subsection A are deemed not to constitute promoting the benefits of the clean elections
act. Expenditures pursuant to this subsection shall not be included in the limits prescribed in
subsection C of this section.

E. The state treasurer shall administer a citizens clean elections fund from which costs incurred
under this article shall be paid. The auditor general shall review the monies in, payments into
and expenditures from the fund no less often than every four years.

§16-950 Qualification for Clean Elections Funding

A. A candidate who has made an application for certification may also apply, in accordance
with subsection B of this section, to receive funds from the citizens clean elections fund,
instead of receiving private contributions.

B. To receive any clean elections funding, the candidate must present to the secretary of state no
later than one week after the end of the qualifying period a list of names of persons who have
made qualifying contributions pursuant to section 16-946 on behalf of the candidate. The list
shall be divided by county. At the same time, the candidate must tender to the secretary of
state the original reporting slips identified in section 16-946, subsection C for persons on the
list and an amount equal to the sum of the qualifying contributions collected. The secretary of
state shall deposit the amount into the fund.

C. The secretary of state shall select at random a sample of five per cent of the number of
nonduplicative names on the list for a candidate for a statewide office and twenty per cent of
the number of nonduplicative names on the list for a candidate for legislative office and shall
forward facsimiles of the selected reporting slips to the county recorders for the counties of
the addresses specified in the selected slips. Within ten days, the county recorders shall
provide a report to the secretary of state identifying as disqualified any slips that are unsigned
or undated or that the recorder is unable to verify as matching a person who is registered to
vote in the electoral district of the office the candidate is seeking on the date specified on the
slip. The secretary of state shall multiply the number of slips not disqualified by twenty for
statewide candidates, and shall multiply the number of slips not disqualified by five for
legislative candidates, and if the result is greater than one hundred ten per cent of the quantity
required, shall approve the candidate for funds, and if the result is less than one hundred ten
per cent of the quantity required, the secretary of state shall forward facsimiles of all of the
slips to the county recorders for verification, and the county recorders shall check all slips in
accordance with the process above. A county recorder shall not check slips already verified.
A county recorder shall report verified totals daily to the secretary of state until a
determination is made that a sufficient number of verified slips has been submitted. If a
sufficient number of verified slips has been submitted to one or more county recorders, the
county recorders may stop the verification process.



D. To qualify for clean elections funding, a candidate must have been approved as a
participating candidate pursuant to section 16-947 and have obtained the following number’
of qualifying contributions:

1.  For a candidate for legislature, two hundred.
For candidate for mine inspector, five hundred.
3.  For a candidate for treasurer, superintendent of public instruction, or corporation
commission, one thousand five hundred.
4.  For a candidate for Secretary of State or attorney general, two thousand five hundred.
5. For a candidate for governor, four thousand.

E. To qualify for clean elections funding, a candidate must have met the requirements of this
section and either be an independent candidate or meet the following standards:

1. To qualify for funding for a party primary election, a candidate must have properly filed
nominating papers and nominating petitions with signatures pursuant to chapter 3, articles
2 and 3 of this title in the primary of a political organization entitled to continued
representation on the official ballot in accordance with section 16-804.

2. To qualify for clean elections funding for a general election, a candidate must be a party
nominee of such a political organization.

§16-951 Clean Elections Funding.

A. At the beginning of the primary election period, the commission shall pay from the fund to
the campaign account of each candidate who qualifies for clean elections funding:

1. For a candidate who qualifies for clean elections funding for a party primary election, an
amount equal to the original primary election spending limit;

2. For an independent candidate who qualifies for clean elections funding, an amount equal
to seventy percent of the sum of the original primary election spending limit and the
original general election spending limit; or

3. For a qualified participating candidate who is unopposed for an office in that candidate's
primary, in the primary of any other party, and by any opposing independent candidate,
an amount equal to five dollars times the number of qualifying contributions for that
candidate certified by the commission.

B. At any time after the first day of January of an election year, any candidate who has met the
requirements of section 16-950 may sign and cause to be filed a nomination paper in the form
specified by section 16-311, subsection A, with a nominating petition and signatures, instead
of filing such papers after the earliest time set for filing specified by that subsection. Upon
such filing and verification of the signatures, the commission shall pay the amount specified
in subsection A of this section immediately, rather than waiting for the beginning of the
primary election period.

C. At the beginning of the general election period, the commission shall pay from the fund to
the campaign account of each candidate who qualifies for clean elections funding for the
general election, except those candidates identified in subsection A, paragraph 2 or
subsection D of this section, an amount equal to the original general election spending limit.

D. At the beginning of the general election period, the commission shall pay from the fund to
the campaign account of a qualified participating candidate who has not received funds

"'For 2010, the minimum amounts of qualifying contributions are: 220 for legislature, 4,410 for governor, 2,755 for
secretary of state and attorney general, 1,650 for treasurer, superintendent of public instruction and corporation
commission, and 550 for mine inspector. See A.A.C R2-20-105(1).



pursuant to subsection A, paragraph 3 of this section and who is unopposed by any other
party nominee or any opposing independent candidate an amount equal to five dollars times
the number of qualifying contributions for that candidate certified by the commission.

E. The special original general election spending limit, for a candidate who has received funds
pursuant to subsection A, paragraphs 2 or 3 or subsection D of this section, shall be equal to
the amount that the commission is obligated to pay to that candidate.

§16-952 One-Party-Dominant Legislative District
Upon applying for clean elections funding pursuant to section 16-950, a participating
candidate for the legislature in a one-party-dominant legislative district who is qualified for
clean elections funding for the party primary election of the dominant party may choose to
reallocate a portion of funds from the general election period to the primary election period.
At the beginning of the primary election period, the commission shall pay from the fund to
the campaign account of a participating candidate who makes this choice an extra amount
equal to fifty per cent of the original primary election spending limit, and the original
primary election spending limit for the candidate who makes this choice shall be increased by
the extra amount. If a participating candidate who makes this choice becomes qualified for
clean elections funding for the general election, the amount the candidate receives at the
beginning of the general election period shall be reduced by the extra amount received at the
beginning of the primary election period, and the original general election spending limit for
that candidate shall be reduced by the extra amount. For the purpose of this subsection, a
one-party-dominant legislative district is a district in which the number of registered voters
registered in the party with the highest number of registered voters exceeds the number of
registered voters registered to each of the other parties by an amount at least as high as ten
per cent of the total number of voters registered in the district. The status of a district as a
one-party-dominant legislative district shall be determined as of the beginning of the
qualifying period.

16-953. Return of monies to the citizens clean elections fund

A. At the end of the primary election period, a participating candidate who has received monies
pursuant to section 16-951, subsection A, paragraph 1 shall return to the fund all monies in
the candidate's campaign account above an amount sufficient to pay any unpaid bills for
expenditures made during the primary election period and for goods or services directed to
the primary election.

B. At the end of the general election period, a participating candidate shall return to the fund all
monies in the candidate's campaign account above an amount sufficient to pay any unpaid
bills for expenditures made before the general election and for goods or services directed to
the general election.

C. A participating candidate shall pay all uncontested and unpaid bills referenced in this section
no later than thirty days after the primary or general election. A participating candidate shall
make monthly reports to the commission concerning the status of the dispute over any
contested bills. Any monies in a candidate's campaign account after payment of bills shall be
returned promptly to the fund.

D. If a participating candidate is replaced pursuant to section 16-343, and the replacement
candidate files an oath with the secretary of state certifying to section 16-947, subsection B,
paragraph 3, the campaign account of the participating candidate shall be transferred to the
replacement candidate and the commission shall certify the replacement candidate as a



participating candidate without requiring compliance with section 16-950 or the remainder of

section 16-947. If the replacement candidate does not file such an oath, the campaign account

shall be liquidated and all remaining monies returned to the fund.

E. If a participating candidate who has received monies pursuant to section 16-951, subsection
A, paragraph 1 does not qualify for the ballot for the primary election, the participating
candidate shall:

1. Return to the fund all monies in the candidate's campaign account above the amount
sufficient to pay any unpaid bills for expenditures made before the date the candidate
failed to qualify for the primary ballot.

2. Return to the commission, within fourteen days, all remaining assets purchased with
public funds in that election cycle, including all political signs. The disqualified
participating candidate is not required to return political signs purchased in a previous
election cycle.

3. Repay any monies paid to a family member unless the participating candidate
demonstrates that the payment made was for goods or services actually provided before
disqualification of the candidate and the payment was for fair market value. For the
purposes of this paragraph, "family member" means a parent, grandparent, spouse, child
or sibling of the candidate or a parent or spouse of any of those persons.

§16-954 Disposition of Excess Monies.

A. Beginning January 1, 1999, an additional surcharge of ten per cent shall be imposed on all
civil and criminal fines and penalties collected pursuant to section 12-116.01 and shall be
deposited into the fund.

B. At least once per year, the commission shall project the amount of monies that the fund will
collect over the next four years and the time such monies shall become available. Whenever
the commission determines that the fund contains more monies than the commission
determines that it requires to meet current debts plus expected expenses, under the
assumption that expected expenses will be at the expenditure limit in section 16-949,
subsection A, and taking into account the projections of collections, the commission shall
designate such monies as excess monies and so notify the state treasurer, who shall thereupon
transfer the excess monies to the general fund.

C. At least once per year, the commission shall project the amount of clean elections funding for
which all candidates will have qualified pursuant to this article for the following calendar
year. By the end of each year, the commission shall announce whether the amount that the
commission plans to spend the following year pursuant to section 16-949, subsection A
exceeds the projected amount of clean elections funding. If the commission determines that
the fund contains insufficient monies or the spending cap would be exceeded were all
candidates' accounts to be fully funded, the commission may include in the announcement
specifications for decreases in the following parameters, based on the commission's
projections of collections and expenses for the fund, including that the fund will provide
monies under section 16-951 as a fraction of the amounts there specified.

D. If the commission cannot provide participating candidates with all monies specified under
sections 16-951 and 16-952, as decreased by any announcement pursuant to subsection C of
this section, the commission shall allocate any reductions in payments proportionately among
candidates entitled to monies and shall declare an emergency. Upon declaration of an
emergency, a participating candidate may accept private contributions to bring the total



monies received by the candidate from the fund and from such private contributions up to the
adjusted spending limits, as decreased by any announcement made pursuant to subsection C
of this section.

§16-955 Citizens Clean Election Commission; Structure

A. The citizens clean elections commission is established consisting of five members. No more
than two members of the commission shall be members of the same political party. No more
than two members of the commission shall be residents of the same county. No one shall be
appointed as a member who does not have a registration pursuant to chapter 1 of this title that
has been continuously recorded for at least five years immediately preceding appointment
with the same political party or as an independent.

B. The candidates for vacant commissioner positions shall be persons who are committed to
enforcing this article in an honest, independent and impartial fashion and to seeking to
uphold public confidence in the integrity of the electoral system. Each candidate shall be a
qualified elector who has not, in the previous five years in this state, been appointed to, been
elected to or run for any public office, including precinct committeeman, or served as an
officer of a political party. *

C. Initially, the commission on appellate court appointments shall nominate five slates, each
having three candidates, before January 1, 1999. No later than February 1, 1999, the
governor shall select one candidate from one of the slates to serve on the commission for a
term ending January 31, 2004. Next, the highest-ranking official holding a statewide office
who is not a member of the same political party as the governor shall select one candidate
from another one of the slates to serve on the commission for a term ending January 31,
2003. Next, the second-highest-ranking official holding a statewide office who is a member
of the same political party as the governor shall select one candidate from one of the three
remaining slates to serve on the commission for a term ending January 31, 2002. Next, the
second-highest-ranking official holding a statewide office who is not a member of the same
political party as the governor shall select one candidate from one of the two remaining slates
to serve on the commission for a term ending January 31, 2001. Finally, the third-highest-
ranking official holding a statewide office who is a member of the same political party as the
governor shall elect one candidate from the last slate to serve on the commission for a term
ending January 31, 2000. For the purposes of this section, the ranking of officials holding
statewide office shall be governor, secretary of state, attorney general, treasurer,
superintendent of public instruction, corporation commissioners in order of seniority, mine
inspector, senate majority and minority leaders and house majority and minority leaders.

D. One commissioner shall be appointed for a five-year term beginning February 1 of every year
beginning with the year 2000. Before February 1 of each year beginning in the year 2000, the
governor and the highest-ranking official holding a statewide office who is not a member of
the same political party as the governor shall alternate filling such vacancies. The vacancy in
the year 2000 shall be filled by the governor.

E. Members of the commission may be removed by the governor, with concurrence of the
senate, for substantial neglect of duty, gross misconduct in office, inability to discharge the

2 The Arizona Supreme Court held that the Commission on Appellate Court Appointments did not have the authority
to nominate Clean Elections Commissioners; members of the Arizona Supreme Court could not appoint Clean
Elections Commissioners; and the provisions could be severed from the Act. Citizens Clean Elections
Commissioners v. Myers, 196 Ariz. 516 (2000).



powers and duties of office or violation of this section, after written notice and opportunity
for a response.

F. If a commissioner does not complete the commissioner's term of office for any reason, a
replacement shall be selected within thirty days after the vacancy occurs. The highest-
ranking official holding a statewide office who is a member of the political party of the
official who nominated the commissioner who vacated office shall nominate the replacement,
who shall serve as commissioner for the unexpired portion of the term. A vacancy or
vacancies shall not impair the right of the remaining members to exercise all of the powers of
the board.

G. Commissioners are eligible to receive compensation in an amount of two hundred dollars for
each day on which the commission meets and reimbursement of expenses pursuant to title
38, chapter 4, article 2.

H. The commissioners shall elect a chair to serve for each calendar-year period from among
their members whose terms expire after the conclusion of that year. Three commissioners
shall constitute a quorum.

I. A member of the commission shall serve no more than one term and is not eligible for
reappointment. No commissioner, during the commissioner's tenure or for three years
thereafter, shall seek or hold any other public office, serve as an officer of any political
committee or employ or be employed as a lobbyist.

J. The commission shall appoint an executive director who shall not be a member of the
commission and who shall serve at the pleasure of the commission. The executive director is
eligible to receive compensation set by the board within the range determined under section
38-611. The executive director, subject to title 41, chapter 4, articles 5 and 6, shall employ,
determine the conditions of employment and specify the duties of administrative, secretarial
and clerical employees as the director deems necessary.

§16-956 Voter Education and Enforcement Duties
A. The commission shall:

1. Develop a procedure for publishing a document or section of a document having a space
of predefined size for a message chosen by each candidate. For the document that is
delivered before the primary election, the document shall contain the names of every
candidate for every statewide and legislative district office in that primary election
without regard to whether the candidate is a participating candidate or a nonparticipating
candidate. For the document that is delivered before the general election, the document
shall contain the names of every candidate for every statewide and legislative district
office in that general election without regard to whether the candidate is a participating
candidate or a nonparticipating candidate. The commission shall deliver one copy of each
document to every household that contains a registered voter. For the document that is
delivered before the primary election, the delivery may be made over a period of days but
shall be sent in time to be delivered to households before the earliest date for receipt by
registered voters of any requested early ballots for the primary election. The commission
may deliver the second document over a period of days but shall send the second
document in order to be delivered to households before the earliest date for receipt by
registered voters of any requested early ballots for the general election. The primary
election and general election documents published by the commission shall comply with
all of the following:



(a) For any candidate who does not submit a message pursuant to this paragraph, the
document shall include with the candidate's listing the words "no statement
submitted".

(b) The document shall have printed on its cover the words "citizens clean elections
commission voter education guide" and the words "primary election" or "general
election" and the applicable year. The document shall also contain at or near the
bottom of the document cover in type that is no larger than one-half the size of the
type used for "citizens clean elections commission voter education guide" the words
"paid for by the citizens clean elections fund".

(c) In order to prevent voter confusion, the document shall be easily distinguishable from
the publicity pamphlet that is required to be produced by the secretary of state
pursuant to section 19-123.

2. Sponsor debates among candidates, in such manner as determined by the commission.
The commission shall require participating candidates to attend and participate in debates
and may specify by rule penalties for nonparticipation. The commission shall invite and
permit nonparticipating candidates to participate in debates.

3. Prescribe forms for reports, statements, notices and other documents required by this
article. The commission shall not require a candidate to use a reporting system other than
the reporting system jointly approved by the commission and the office of the secretary
of state.

4. Prepare and publish instructions setting forth methods of bookkeeping and preservation
of records to facilitate compliance with this article and explaining the duties of persons
and committees under this article.

5. Produce a yearly report describing the commission's activities and any recommendations
for changes of law, administration or funding amounts and accounting for monies in the
fund.

6. Adopt rules to implement the reporting requirements of section 16-958, subsections D
and E.

7. Enforce this article, ensure that money from the fund is placed in candidate campaign
accounts or otherwise spent as specified in this article and not otherwise, monitor reports
filed pursuant to this chapter and financial records of candidates as needed and ensure
that money required by this article to be paid to the fund is deposited in the fund. The
commission shall not take action on any external complaint that is filed more than ninety
days after the postelection report is filed or ninety days after the completion of the
canvass of the election to which the complaint relates, whichever is later.

. The commission may subpoena witnesses, compel their attendance and testimony, administer

oaths and affirmations, take evidence and require by subpoena the production of any books,

papers, records or other items material to the performance of the commission's duties or the
exercise of its powers.

. The commission may adopt rules to carry out the purposes of this article and to govern

procedures of the commission. Commission rule making is exempt from title 41, chapter 6,

article 3. The commission shall propose and adopt rules in public meetings, with at least sixty

days allowed for interested parties to comment after the rules are proposed. The commission
shall also file a notice of exempt rule making and the proposed rule in the format prescribed
in section 41-1022 with the secretary of state's office for publication in the Arizona
administrative register. After consideration of the comments received in the sixty day



comment period, the commission may adopt the rule in an open meeting. Any rules given
final approval in an open meeting shall be filed in the format prescribed in section 41-1022
with the secretary of state's office for publication in the Arizona administrative register. Any
rules adopted by the commission shall only be applied prospectively from the date the rule
was adopted.

Rules adopted by the commission are not effective until January 1 in the year following the
adoption of the rule, except that rules adopted by unanimous vote of the commission may be
made immediately effective and enforceable.

If, in the view of the commission, the action of a particular candidate or committee requires
immediate change to a commission rule, a unanimous vote of the commission is required.
Any rule change made pursuant to this subsection that is enacted with less than a unanimous
vote takes effect for the next election cycle.

Based on the results of the elections in any quadrennial election after 2002, and within six
months after such election, the commission may adopt rules changing the number of
qualifying contributions required for any office from those listed in section 16-950,
subsection D, by no more than twenty per cent of the number applicable for the preceding
election.

§16-957 Enforcement Procedure

A.

If the commission finds that there is reason to believe that a person has violated any
provision of this article, the commission shall serve on that person an order stating with
reasonable particularity the nature of the violation and requiring compliance within fourteen
days. During that period, the alleged violator may provide any explanation to the
commission, comply with the order, or enter into a public administrative settlement with the
commission.

Upon expiration of the fourteen days, if the commission finds that the alleged violator
remains out of compliance, the commission shall make a public finding to that effect and
issue an order assessing a civil penalty in accordance with section 16-942, unless the
commission publishes findings of fact and conclusions of law expressing good cause for
reducing or excusing the penalty. The violator has fourteen days from the date of issuance of
the order assessing the penalty to appeal to the superior court as provided in title 12, chapter
7, article 6.

Any candidate in a particular election contest who believes that any opposing candidate has
violated this article for that election may file a complaint with the commission requesting that
action be taken pursuant to this section. If the commission fails to make a finding under
subsection A of this section within thirty days after the filing of such a complaint, the
candidate may bring a civil action in the superior court to impose the civil penalties
prescribed in this section.

§16-958 Manner of Filing Reports

A.

Any person who has previously reached the dollar amount specified in section 16-941,
subsection D for filing an original report shall file a supplemental report each time previously
unreported independent expenditures specified by that subsection exceeds one thousand
dollars. Such reports shall be filed at the times specified in subsection B of this section and
shall identify the dollar amount being reported, the candidate and the date, and no other detail
is required in reports made pursuant to this section.



B. Any person who must file an original report pursuant to section 16-941, subsection D or who
must file a supplemental report for previously unreported amounts pursuant to subsection A
of this section shall file as follows:

1. Before the beginning of the primary election period, the person shall file a report on the
first of each month, unless the person has not reached the dollar amount for filing an
original or supplemental report on that date.

2. Thereafter, except as stated in paragraph 3 of this subsection, the person shall file a report
on any Tuesday by which the person has reached the dollar amount for filing an original
or supplemental report.

3. During the last two weeks before the primary election and the last two weeks before the
general election, the person shall file a report within one business day of reaching the
dollar amount for filing an original or supplemental report.

C. Any filing under this article on behalf of a candidate may be made by the candidate's
campaign committee. All candidates shall deposit any check received by and intended for the
campaign and made payable to the candidate or the candidate's campaign committee, and all
cash received by and intended for the campaign, in the candidate's campaign account before
the due date of the next report specified in subsection B of this section. No candidate or
person acting on behalf of a candidate shall conspire with a donor to postpone delivery of a
donation to the campaign for the purpose of postponing the reporting of the donation in any
subsequent report.

D. The secretary of state shall immediately notify the commission of the filing of each report
under this section and deliver a copy of the report to the commission, and the commission
shall promptly mail or otherwise deliver a copy of each report filed pursuant to this section to
all participating candidates opposing the candidate identified in section 16-941, subsection D.

E. Any report filed pursuant to this section or section 16-916, subsection A, paragraph 1 or
subsection B shall be filed in electronic format. The secretary of state shall distribute
computer software to political committees to accommodate such electronic filing.

F. During the primary election period and the general election period, all candidates shall make
available for public inspection all bank accounts, campaign finance reports and financial
records relating to the candidate's campaign, either by immediate disclosure through
electronic means or at the candidate's campaign headquarters, in accordance with rules
adopted by the commission.

§16-959 Inflationary and Other Adjustments of Dollar Values

A. Every two years, the secretary of state shall modify the dollar values specified in the
following parts of this article, in the manner specified by section 16-905, subsection H, to
account for inflation: section 16-941, subsection A, paragraph 2 or subsection D; section 16-
942, subsection B; section 16-945, subsection A, paragraphs 1 and 2; section 16-948,
subsection C; section 16-955, subsection G; and section 16-961, subsections G and H. In
addition, the secretary of state shall make a similar inflation adjustment by modifying the
dollar values in section 16-949, subsection A to reflect cumulative inflation since the
enactment of this article. In addition, every two years, the secretary of state shall change the
dollar values in section 16-961, subsections G and H in proportion to the change in the
number of Arizona resident personal income tax returns filed during the previous calendar
year.



B. Based on the results of the elections in any quadrennial election after 2002, and within six
months after such election, the commission may adopt rules in a public meeting reallocating
funds available to all candidates between the primary and general elections by selecting a
fraction for primary election spending limits that is between one-third and one-half of the
spending limits for the election as a whole. For each office, the primary election spending
limit shall be modified to be the sum of the primary and general spending limits times the
selected fraction, and the general election spending limit shall be modified to be the same
sum times one less the selected fraction.

§16-960 Severability
If a provision of this act or its application to any person or circumstance is held invalid, the
invalidity does not affect other provisions or applications of the act that can be given effect
without the invalid provision or application, and to this end the provisions of this act are
severable. In any court challenge to the validity of this article, the commission and Arizonans
for clean elections shall have standing to intervene.

§16-961 Definitions
A. The terms "candidate's campaign committee," "contribution," "expenditures," "exploratory
committee," "independent expenditure," "personal monies," "political committee" and
"statewide office" are defined in section 16-901.
B. 1. "Election cycle" means the period between successive general elections for a  particular
office.
2. "Exploratory period" means the period beginning on the day after a general election and
ending the day before the start of the qualifying period.
3. "Qualifying period" means the period beginning on the first day of August in a year
preceding an election and ending one week before the primary election.
4. "Primary election period" means the nine-week period ending on the day of the primary
election.
5. "General election period" means the period beginning on the day after the primary
election and ending on the day of the general election.
6. For any recall election, the qualifying period shall begin when the election is called and
last for thirty days, there shall be no primary election period and the general election period
shall extend from the day after the end of the qualifying period to the day of the recall
election. For recall elections, any reference to "general election" in this article shall be treated
as if referring to the recall election.
C. 1. "Participating candidate" means a candidate who becomes certified as a participating
candidate pursuant to section 16-947.
2. "Nonparticipating candidate" means a candidate who does not become certified as a
participating candidate pursuant to section 16-947.
3. Any limitation of this article that is applicable to a participating candidate or a
nonparticipating candidate shall also apply to that candidate's campaign committee or
exploratory committee.
D. "Commission" means the citizens clean elections commission established pursuant to
section 16-955.
E. "Fund" means the citizens clean elections fund defined by this article.
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F.

1. "Party nominee" means a person who has been nominated by a political party pursuant to
section 16-301 or 16-343.

2. "Independent candidate" means a candidate who has properly filed nominating papers
and nominating petitions with signatures pursuant to section 16-341.

3. "Unopposed" means with reference to an election for:

(a) A member of the house of representatives, opposed by no more than one other
candidate who has qualified for the ballot and who is running in the same district.

(b) A member of the corporation commission, opposed by a number of candidates who
have qualified for the ballot that is fewer than the number of corporation commission
seats open at that election and for which the term of office ends on the same date.

(c) All other offices, opposed by no other candidate who has qualified for the ballot and
who is running in that district or running for that same office and term.

"Primary election spending limits" means:

1. For a candidate for the legislature, twelve thousand nine hundred twenty-one dollars.

2. For a candidate for mine inspector, forty-one thousand three hundred forty-nine dollars.

3. For a candidate for treasurer, superintendent of public instruction or the corporation
commission, eighty-two thousand six hundred eighty dollars.

4. For a candidate for secretary of state or attorney general, one hundred sixty-five thousand
three hundred seventy-eight dollars.

5. For a candidate for governor, six hundred thirty-eight thousand two hundred twenty-two
dollars.

"General election spending limits" means amounts fifty per cent greater than the amounts

specified in subsection G of this section.

1. "Original" spending limit means a limit specified in subsections G and H of this section, as

adjusted pursuant to section 16-959, or a special amount expressly set for a particular

candidate by a provision of this title.

2. "Adjusted" spending limit means an original spending limit as further adjusted pursuant to

section 16-952.

? For 2010, the primary adjusted amounts are: $707,447 for governor, $183,311 for secretary of state and attorney
general, $91,645 for treasurer, superintendent of public instruction and corporation commissioner, $45,838 for mine
inspector and $14,319 for legislature.
> General adjusted amounts are: $1,061,171 for governor, $273,697 for secretary of state and attorney general,
$137,468 for treasurer, superintendent of public instruction and corporation commissioner, $68,757 for mine
inspector and $21,479 for legislature.
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